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| pea season of the year has its dangers for motor- 
ists. But look at the above ‘chart! It plainly says, 
“Be especially careful during October, November and 
December!” 


Shorter days, falling leaves and wet skiddy streets— 
all contribute toward making this the most dangerous 
season of the year. Who knows what the toll will be 
when the “peak months” of 1931 have been recorded? 

There are probably few readers of Fortune who are 
not covered with Automobile Insurance of some kind. 


But as we enter this danger zone of the calendar, 
would it not be wise to check over your policies? 

Just what do they cover? 

Are you adequately protected against high damage 
awards? Does this protection extend to every state in 
the union under the new Financial Responsibility Laws? 
Can your Company assure personal attention and prompt 
emergency service wherever you go? 

Does your coverage include all members of your 
family, whether driving their own or borrowed cars? 


*The figures are taken from government records of automobile fatalities in 82 principal cities 


AAT NA- 


Aina, with 25,000 representatives from 
Coast-to-Coast, is the first multiple line 
insurance organization in America to pay 
to its policyholders ewe billion dollars 


SEE THE ATNA-IZER 


IN YOUR COMMUNITY. 


: 


The Ana Casualty & Surety Company, The 
Aina Life lasurance Company, The Auto- 
mobile Insurance Company, The Standard 
Fire lasurance Company of Hartford, Cona 


HE IS A MAN WORTH KNOWING! 
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Federal Practice, Jurisdiction and Procedure 


Civil and Criminal — With Forms 











By William J. Hughes, LL.M., LL.D. 


Attorney in the office of the Solicitor General of the United States 
in charge of Practice and Procedural Matters 


In this treatise the Author has set before the lawyer who practices in the Federal 
Courts a clear and simplified exposition of procedural and jurisdictional problems. 


An entire volume has been devoted to the intricate and troublesome questions in- 
volving concurrent jurisdiction of State and Federal courts and the removal and re- 
mand of cases to the proper tribunals. 


A comprehensive Collection of Forms is contained in the last three volumes of the 
work. These are reproduced from the records in adjudicated cases and have had the 
scrutiny of the court. 


These Forms are supplemented by explanatory text matter, in the nature of sugges- 
tions upon the steps to be taken in the proceeding in which the form is used. 


Kept to date by Pocket Parts 


Now Ready—1I 1 Volumes including Text, Table & Index 
In Preparation—3 Volumes of Forms 


Send for Full Information 


West Publishing Company St. Paul 
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Executive Committee Mid-Winter Meeting 


1E mid-winter meeting of the Executive Com- 


f i: 


12 and 13, accord: 
iched at A 


\ittee will be held at Charleston, S. C., on Jan. 


ng to a decision of that body 
In addition to attending 


tlantic City. 
the regular rout business of such meetings, a 


imber of hich were presented to the 


Committee ¢ City and were postponed for 


rther consideratio1 ill be taken and dis- 


up 
sed of. 

Articles on Wickersham Committee Reports 
HE 
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JOURNAL is to announce that arrange- 
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reports of the Committee on 


>*¢- 
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rticles on the various 


have been completed for a series 


iw Observance Enforcement. They are by 


riters who are fa 
] 


ir with the subjects treated 


should be an a 


evaluating, as far as that 
the si this 


at pr signincance Ol 


numental series, 


be done 
hich is a small | 


he¢ 


M ibrary in itself. 
1 in order of their ar- 

in each issue, and without 
rs of the reports or the dates 
The report the Enforce- 
n Laws in the United States 


1e articles will be publis 
probably several 
erence to the nun 

their publicatio1 on 
nt of the Prohi 
is already receive 


JouRNAI 


ic 


lit rial comment and a review 
| the included 


} 
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t 
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the i ft retore not be 
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rh 


VW si 


Sellin, of the University of 
ith the Report on Criminal 
Thompson, formerly Chief 
Court Illinois, with 
Harrison, one of the 
Journal, with “Enforcement 
the the United States’; 
f. Thurman W old, of Yale, with the “Prog- 
ss Report on the Study of the Federal Courts”; 
the School of Duke 


Professo1 
nnsylvania, 
Statistics ; Hon. Floy 
f the 
Prosecution” 
tors of the Yale 
tl Deportatio1 


a4 


Miss 


| 


stice of e ol 


ly advs 


ot 


Law 
Ari 
Law 
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an Justin Mille: 


University, with “Criminal Procedure”; Mr. Charles 
L. Chute, General Secretary of the National Pro- 
bation Association, with “Penal Institutions, Proba- 
tion and Parole”; Mr. M. L. Ernst, of the New York 
City Bar, with “Crime and the Foreign Born”; Hon. 
E. W. Camp, Chairman of the Special Committee 
of the Association on that subject, with “Lawless- 
ness in Law Enforcement”; Miss Ruth Reticker, of 
the Johns Hopkins Institute of Law, with “Cost 
of Crime”; Professor A. M. Kidd, of the Law School 
of the University of California, with “Causes of 
Crime”; Mr. Arthur V. Lashly, Director of the 
Missouri Crime Survey and the Illinois Crime Sur- 
vey, “The Child Offender in the 
Federal System of Justice” 


with “Police.” 
will also, of course, be 
commented on, but the invitation to write on it has 


Hon. William 


Riddell will write an article reviewing the series 


not yet been accepted. Renwick 
from the Canadian standpoint. 

The reports are in line with the frequent recom- 
of the Criminal 
Criminology for a scientific study of crime in its 


mendations Section of Law and 
larger aspects, according to a statement made at 
the Annual Meeting by Chairman Justin Miller of 
that section. “Whatever may be the intrinsic value 
of the reports of that Commission,” he said, “and as 
to some of them at least the values are very great, 
probably the most important result achieved was 
to convince a few people that the problem was one 
of great magnitude and that such statements as 
that, ‘the crime problem can be solved by certainty 
ard severity of punishment,’ or ‘by mere legisla- 
the 
country,’ are the most utter and trivial nonsense. 
Many people, if we may judge by editorial reactions 
to the reports, still fail to see the larger aspects of 
the problem.” 
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THE PREPARATION OF 


WILLS and TRUSTS 


Y 
DANIEL S. REMSEN, R. H. BURTON-SMITH and GERARD T. REMSEN 


Remsen on Wills was always considered an authority. In addition to bringing the 
great work on Wills down to date, the authors, in this new edition, have given to the 
profession an outstanding treatise on the important subject of Living Trusts, Insurance 
Trusts, Charitable Trusts and all other phases of trusts. 


One Large Volume Price Twenty Dollars 


THE LAW OF LEASES OF REAL PROPERTY 
By CLARENCE M. LEWIS 


This new second edition, greatly revised and enlarged, has become invaluable to all 
those engaged with the problem of leases. The author has given particular attention 
to long term leases. 

One Volume Price Twelve Dollars 


ABBOTT'S TRIAL EVIDENCE 
Fourth Edition by EDMUND GLUECK 


For over fifty years the outstanding authority on the subject, this new edition is pre- 
sented after three years of careful revision. The unique arrangement of Abbott's Trial 
Evidence makes it a great companion book to all existing works on evidence. 

Three Volumes Price Thirty Dollars 


THE LAW OF STOCKBROKERS AND 


STOCK EXCHANGES 
By CHARLES H. MEYER 


The first book of its kind in twenty-five years, it is presented at a most opportune time 
and undoubtedly will take its place as the leading authority. The author, a member of 
aN. Y. law firm doing an extensive practice in this field, and representing several stock 
exchange firms, is particularly well qualified to prepare a work of this kind. This book 
contains forms, official exchange rules, and a pocket in the back to take care of sup- 
plemental material. 


One Large Volume Price Twenty Dollars 


THE LAW OF FRAUDULENT CONVEYANCES 
By GARRARD GLENN 


Professor of Law, University of Virginia 














In addition to being the first real book of its kind in twenty years, Professor Glenn goes 
beyond the conventional topics usually included in a Siciadan on fraudulent con- 
veyances and includes such subjects as corporate reorganizations, partnerships, trans- 
fers, trust receipts, modern liens and the trend of legislation in the shape of recording 
acts as applicable to various commercial transactions. 


In One Volume Price Ten Dollars 
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ONE HUNDRED AND FORTY TWO YEARS OF GOV- 
ERNMENT UNDER THE CONSTITUTION OF 
THE UNITED STATES 


e Constitution of the United States—Citizen and Subject—Opposition to Adoption of 
Constitution, Early Amendments and Organization of Government—Presidential In- 
auguration—Apportionment of Representatives—First Presidential Veto—Reap 
portionment—First Congress and Its Stupendous Task—President’s Title— 
Protection and Ardent Spirits—The Bank, Slavery, Secession and Pro- 
hibition—Crime—Seat of Government—Naturalization and Bearing 
\rms—Privileges and Immunities of Citizens—Judicial Power 
—Prohibition* 


Hon. CHARLES A. Boston 
f the American Bar Association, 1930-31 


of our Journal. It was truly stated by the Journal, 
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! 
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For l himself to 
Association 


some 
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knowledge of 
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Executive ( 
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when he was elected President, that this pamphlet was 
principally due to his energy and initiative, and was 
long in great demand, and undoubtedly played a large 
part in stimulating the interest of the profession in this 
reform. 

In his own State of Delaware few, if any, men 
had been so devoted to the shaping and carrying out 
of measures for the public welfare ; the mere enumera- 
tion of them in the Journal at the time of his election 
occupied a half of one of its columns. 

He was a man of the rarest vigor and activity, and 
untiring in all of the public, philanthropic and profes- 
sional work in which he was continually engaged. 

The Executive Committee will report for adoption 
an appropriate memorial resolution. I contribute this 
personal recognition of his admirable qualities, which 
endeared him to me. 


The President’s Address 


The constitution of this Association provides that 
at the annual meeting the President shall deliver an 
address upon such topic as he may select, with the 
approval of the Executive Committee. 

The Constitution of the United States 

Today is the one hundred and forty-fourth anni- 
versary of the adoption of the Constitution of the 
United States by the Convention at Philadelphia of 
delegates from the original thirteen States. 

It has therefore seemed fitting to me to examine 
some of the historical aspects of the government which 
was thus established. I expect to some extent to leave 
the beaten path and look into some of the by-ways and 
linger for a while by the wayside. 

One of the most active Committees of this Asso- 
ciation is its Committee on American Citizenship; it 
has formed local organizations to aid it, and designated 
local representatives in many places. There is no other 
committee which is so intimately connected with local 
effort. It has, I understand, arranged for a nation- 
wide radio communication this afternoon of celebra- 
tions of the fact that this is “Constitution Day.” I 
shall doubtless depart this morning from the keynote 
of the addresses in those celebrations, which I assume 
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are designed to bring to the minds and hearts of the 


people the fact that we have such an instrument, and 
what advantages they derive from it. 

I am, however, addressing chiefly an audience of 
lawyers, already familiar with its existence, its funda- 
mental principles, and its main operations. I shall 
therefore not dwell long upon these aspects. 

In reflecting upon the period which I have elected 
to cover (but necessarily with haste), it has seemed 
to me that our governmental structure and history may 
best be likened to the experience of a man who deter- 
mines to build a new house ; this experience is naturally 
divided into three distinct but inter-related epochs, the 
architect’s designs, the builder’s structure, and the oc- 
cupant’s enjoyment 

According to this 
Constitution, though a noble experiment, 
sary step. was not the completion of the structure, nor 
a Minerva-like emergence from the head of Jove. It 
was not even a start, it was purely a design. 

A short analysis, however, will disclose that as 
originally adopted it contained a preamble which fore- 
shadowed its purpose, it outlined the three distinct de 
partments of the national government which (upon its 
adoption by conventions to be held in the several 
States) it created, it indicated certain administrative 
details, and it distributed certain powers between the 
Union and the States. 

It contained a very few restrictions in the interest 
of individuals: 

those limiting the suspension of the privilege of 

the writ of habeas corpus ; 

prohibiting bills of attainder and ex post facto 

laws ; 

limiting the character of 

taxes. 

It prohibited the granting of titles of nobility by 
the United States; it forbade officials to accept pres- 
ents, offices or titles from any king, prince or foreign 
state without the consent of Congress; it provided that 
no person except a natural-born citizen or a citizen 
of the United States at the time of the adoption of 
the Constitution should be eligible to the office of Presi- 
dent ; it provided that the trial of all crimes, except in 
cases of impeachment, should be by jury, and in the 
State where committed, and if not committed in a 
State, at such place as Congress may by law have 
directed ; it defined treason, and provided against con- 
viction therefor unless on the testimony of two wit- 
nesses to the same overt act or confession in open 
court, and that no attainder of treason should work 
corruption of blood or forfeiture except during the 
life of the person attainted; it provided that citizens 
of each State should be entitled to all of the privileges 
and immunities of several States; it 
provided for the rendition of fugitives from justice, 
and the delivery up to private persons of fugitives from 
service or labour. 

Of all of the great individual liberties which had 
been secured, usually by opposition to existing law or 
rule, in the course of English history, it preserved 
nothing, by express provision, except the writ of habeas 
corpus and the trial of crimes by jury. It liberalized 
individual rights by its prohibition of bills of attainder 
and ex post facto laws, and the limitation of capitation 
and direct taxes, and by its provisions respecting trea- 
son; it extended the powers of the national govern- 
ment in respect to fugitives from justice and from 


inalogy, the framing of the 
and a neces- 


capitation and direct 


citizens in the 
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most carefully 
the settlers as subjects 
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because the recognition of a citizen and 
ance of the subject is to my mind a 
history worth noting. 
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ceived one of the earliest of judicial con 
from the Supreme Court of the United 
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The Opposition to the Adoption of thi 
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before conventions of the States, as 
provided. 

It is unnecessary for me to direct 
to the debates in those conventions, but tl 
noteworthy prediction in the Virgit 
uttered by Patrick Henry to sustain hi 
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21st, and Rhode Island waited until May 29, 1790— 
a year and three-quarters after the adoption and more 
than a year after the inauguration of the government. 

The Constitution was subscribed by George Wash- 
ington, President of the Convention and deputy from 
Virginia, and attested by William Jackson, its secretary, 
and subscribed also by thirty-eight other delegates, of 
whom, strange to relate, only one, Alexander Hamil- 
ton, was from New York. 

Since we are celebrating this anniversary, I deem 
it appropriate to quote in full the letter which was by 
unanimous order of the Convention transmitted by its 
President, George Washington, to the President of the 
Continental Congress: 

In Convention, September 17, 1787. 

Sir: 

We have now the honor to submit to the consideration of 
the United States in Congress assembled, that Constitution 
which has appeared to us the most advisable. 

The friends of our country have long seen and desired 
that the power of making war, peace, and treaties, that of 
levying money, and regulating commerce, and the correspondent 
executive and judicial authorities, should be fully and effectually 
vested in the General Government of the Union; but the im- 
propriety of delegating such extensive trust to one body of 
men is evident: hence results the necessity of a different or- 
ganization. 

It is obviously impracticable in the Federal Government 
of these States to secure all rights of independent sovereignty 
to each, and yet provide for the interest and safety of all. In- 
dividuals entering into society must give up a share of liberty 
to preserve the rest. The magnitude of the sacrifice must 
depend as well on situation and circumstance, as on the object 
to be obtained. It is at all times difficult to draw with pre- 
cision the line between those rights which must be surrendered, 
and those which may be preserved; and, on the present occa- 
sion, this difficulty was increased by a difference among the 
several States as to their situation, extent, habits, and par- 
ticular interests. 

In all our deliberations on this subject, .we kept steadily 
in our view that which appears to us the greatest interest of 
every true American, the consolidation of our Union, in which 
is involved our prosperity, felicity, safety—perhaps our na- 
tional existence. This important consideration, seriously and 
deeply impressed on our minds, led each State in the Conven- 
tion to be less rigid on points of inferior magnitude than might 
have been otherwise expected; and thus, the Constitution 
which we now present is the result of a spirit of amity, and 
of that mutual deference and concession, which the peculiarity 
of our political situation rendered indispensable. 

That it will meet the full and entire approbation of every 
State is not, perhaps, to be expected; but each will, doubtless, 
consider, that had her interest alone been consulted, the con- 
sequences might have been particularly disagreeable or injur- 
ious to others; that it is liable to as few exceptions as could 
reasonably have been expected, we hope and believe; that it 
may promote the lasting welfare of that Country so dear to 
us all, and secure her freedom and happiness, is our most 
ardent wish. 

With great respect, we have the honor to be, sir, your 
excellency’s most obedient and humble servants. By the unani- 
mous order of the convention. 

George Washington, President. 
His Excellency, the President of Congress.’ 


It is worth while to observe that here was a con- 
temporaneous interpretation of the foundation prin- 
ciples of the Constitution, by the unanimous voice of 
the Convention itself. 

The Continental Congress resolved unanimously 
that the report and accompanying letter be transmitted 
to a convention of delegates chosen in each State by 
its people. 

We scarcely ever think of the stupendous task 
which confronted the First Congress and how mag- 
nificently it was done. The architect’s design may have 
been perfect, but if the builders had fumbled, there 
might have been a structure which the occupant would 
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have found too faulty to enjoy. Already the conven 
tions in the States had pointed out defects of design, 
the lack of incorporation into that plan of the funda 
mental rights of the individual which had evolved 
from the struggles of English history. These defects 
were, it was thought, first ten amend 
ments submitted f First Congress, 
and adopted. 
The 
After the ratification by eleven of the 
March 4, 1789, was fixed for the meeting of 
Congress and each House assembled on t 
quorum of the Senate appeared until April 6th, and 
no quorum of the House of Representatives until 
April Ist. On April 6th the Senate elected John Lang- 
don (who had subscribed the ( dele- 
gate from New Hampshire) for the sole purpose of 
opening and counting the for President of 
United States. 
Pursuant to notification 
House, according to the 


rec tified bv the 


ir doption by 


Organization of nent 


l states, 


the new 


hat day. No 


onstitution as a 


votes the 


Senate to the 
journal, the Speaker left the 
chair and, attended by the House, withdrew to the 
Senate Chamber. The Senate journal shows that the 
votes of electors for President and Vice-President were 
counted in the presence of both Houses by the Pres: 
dent of the Senate, with the f 


the 


tron 


following result: 
George Washington, Esq 69 
John Adams, Esq.. 34 
Samuel Huntingdon, Esq - 
John Jay, Esq 
John Hancock, Esq 
Robert H. Harrison, Es 
George Clinton, 
John Rutledge, Esq 
John Milton, Esq 
James Armstrong, Es¢ 
Edward Telfair, Esq 
Jenjamin Lincoln, Esq 
whereby it appeared (says the jo 
Esq 


President 


1 
i 


mm 
irn 


“that George Washington 
John Adams, Vice 
America.” 

How little we the distinction 
and ability of these other men, who were deemed com- 
petent by the electors who named them, to pilot the 
ship of state after its launching! 

The journal of the House records that the Speaker 
resumed the chair, that the list of votes declared at the 
joint session was delivered at the clerk’s table by the 
members appointed by the House to sit at the clerk’s 
table of the Senate with a member of the Senate and 
make a list as declared 

And the House ordered that the 
formed that the notifications of the 
by such persons and in stich manner as 
shall be pleased to direct 

The Senate 
notify the persons elected 

It is interesting to note the formality that was 


President, and 


nited States of 


was 


Esq., 


KNOW or refiect of 


Senate be in 
election be made 


the Senate 


accordingly designated 


ngi persons to 


thus observed as it is preserved the journals of the 


two Houses, and although the Constitution provided 
1 


that no title of nobility should be grant 
States, the President of the ¢ 
President of the Continental 
lency,” and that the Senate 
of each of the candidates 

The secretary of the 
but the doorkeeper and me ve! 


| by the United 
onvention addressed the 
( ongress as “His Excel 
journal records the names 


“Esq 


vote d tor as 
senate 


“Esq.” 


The first 


is re corde d as 
not. 
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rules of the House provided that whet 
adjourns the members shali keep their s 
Speaker go forth; and that a member al 
shall and address hin 
Speaker.” 


rise from his seat 


1 He 


The proceedings initiatory to the first 
Inauguration formal. Charl 
appointed by the Senate to carry official 
of the election to General Washington 
Mount Vernon on April 14, 1789 (eight da 
1, 


Pre sid ntial Inauqu Ml 


were very 


votes were counted), and announced 
ing: 

I have it therefore in command to accor 
York, where the Senate and House of 


convened for the dispatch of public business 
The President replied most gracel 

the appointment and announced that he 

with the necessity of not delaying his 

he would be 

out the after ton 

your company, tor 


gratincation t 


in readiness to set 
happy in the 
that 1 peculiar 
communication from you 


day 
pleasure of 
to say tis a 
When we consider how little actual s 
the cultural kind George Washington had 
is amazing to note throughout his official 
guage of culture which he 
courtesy with which he acted. 


used, and 


\ committee was appointed by Cong 
the President at such place as he should 
New Je rsey. It is to be recalled that th 
between the high land of New Jersey 
were then unpassable and made this ch 
It is also interesting to note that one of 
was Elias Boudinot, whose importance to 


New Jersey is commemorated in a tablet 


front of one of the present public building 
of Newark 

After formal correspondence by the way, 1 
announced to the committee by the President that 
would be at Trenton on the evening of April 21st 
3runswick on the following night, and at El 
Point on the following day. 


rabetht 

To those of us who readily motor from Eliz 
to Mount Vernon in a day, this effort at speed 
the President appreciated as necessary is one mea 
142 y ears! 


The Etiquette 


most tor 


of the change in 
of the Inauqurat 


The 


mal and elaborate report 
mittees and action thereon for the inaugur 
President appear in the journals of both 
to the place and order in which they sl 
The President was to be attended by a con 
his (which had prepared 
the house lately occupied by the President 
gress, at the expense of the United States 
tion of the House 

President and 


chair by the 


residence been 


- he was to be receive 
Senators rising, and c 
Vice-President; after he 
others were to be seated 
attend him the place of taking the oath, 
to be administered in the most public manner 


the 


number of the people of tl 


without distinction might be witnesses « 


21 


greatest 
in the outer gallery adjoining the Senate ( 
was in the front of the Federal Buildi 


occupied by th 


Broad Streets, now 
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spective 
prescribed 
retirement 
té was to 
oa . 
ed on tor 
vil officers 


s he shall 


prescribed 
Inaugura- 
of ov- 
arise and 
wspapers are 
government 
the 

social 

it extends 
attention 

ion of social 
olution, fol 
the First 


oath 
30. 
hold 
it this term 
March 4th, 


long had a 
Presidential 
nsiderable 
nt to that 


hod of appor- 
s among the 
bers, deter- 
ree persons, 
of years, 


fths of all 


became effec- 
inated this 
Yecember 18. 
nth Amend 
<d for a pro- 
the denial 
nal and State 
me years of 
ngress was 
gislation the 
This pro- 

as Sec- 


from the 


the first 
President 


nment of 


representation, on the ground that there was no pro- 
portion or division which would yield the number and 
allotment proposed by the bill and that the bill allotted 
to eight States more than the limit prescribed by the 
Constitution 

Reapportionment 

Congress has not been prompt to provide for re- 
apportionment as provided by the Constitution; the 
last apportionment, now appearing in Title 2 of the 
U. S. Code, was made by Acts of 1911 and 1912. No 
reapportionment was made under the Fourteenth Cen- 
sus of 1920, but the Act of June 18, 1929, Chapter 28, 
in the First Session of the Seventy-first Congress 
(which expired on March 4, 1931), provided for the 
Fifteenth Census in 1930 and a census every ten years 
thereafter. It provides for a decennial census period 
of three years. By its 22nd Section it made detailed 
provision for transmission by the President to the sec- 
ond regular session of the Seventy-first Congress (now 
expired) and every five years thereafter of prescribed 
data respecting the fifteenth and successive censuses 
thereafter, with three different methods of apportion- 
ment, and if the Congress should fail to enact an ap- 
portionment law, then each State should be entitled in 
the second succeeding Congress (now the Seventy- 
third, and not the Congress to assemble next Decem- 
ber) and each Congress thereafter, until Congress re- 
apportions, to the number of representatives shown in 
the statement based on the method used in the last pre- 
ceding apportionment. 

I am not aware that the Seventy-first Congress 
passed a reapportionment bill, other than this Act for 
prospective reapportionment if the incoming Con- 
gress fails to act. I understand, however, that many 
States are engaged in redistricting in anticipation of 
reapportionment based upon the Fifteenth Census. 

In New York, a resolution of the Legislature of 
1931 has already been pronounced inadequate and in- 
effective by its Attorney General. 

The fact that the law prescribes a report from 
the President on three different methods of possible 
apportionment (the last preceding method, the method 
of major fractions, the method of equal proportions ) 
shows that the Constitution is not plain as to the 
method of choice, though President Washington 
thought that the First Congress violated the Constitu- 
tion by its apportionment bill. 

Whatever the proper construction of this Census 
and Reapportionment Act of Congress, it seems to be 
considered that the reapportionment will now be auto- 
matic. The announcement was made in the “New 
York Times” of February 28, 1931, from Washington 
on the preceding day that automatic reapportionment 
would go into effect on March 4th; that thirty-two 
States will be affected by the law and that they would 
receive notice from the Clerk of the House of the 
number of seats they would have for ten years begin- 
ning with the Seventy-third Congress. As the Seventy- 
second Congress intervenes, there is perhaps a chance 
for change, though in the announcement cited it is 
stated that the House Census Committee (as though 
it had the power of Congress) tabled all proposals to 
change the reapportionment by increasing the number 
or delaying enforcement of the law. The Committee 
approved a resolution to eliminate aliens from the 
representation count, but this measure requires a con- 
stitutional amendment. In the automatic reapportion- 
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ment, twenty-one States lose twenty-seven seats to ‘to recommend to your consideration such 
eleven States.? shall judge necessary and expedient,” 

This shift in population and representation in the @dded: 
last twenty years since the census of 1910 may well Soe — = x mee — Bes - 

: = m2 ° : ° a ; 0 7 ° acqul me irom entering into la subject, turther 
cause spe culation as to its . tect upon our tuture legis- refer to the great constitutional charter* under whict 
lative history. With parties so evenly divided as at assembled, and which im defining your powers, d 
present, it may involve a peaceful revolution in many cate Beer cnn th tl ong va Rha 

. . - more consistent with those circumstances, ar 
ste ry concepts S able that i S “ee ; 
of _— Ratwory pared . It is notable that in thi genial with the feelings which actuate me, to su 
automatic’ reapportionment, no more members have place of a recommendation of particular measures, 
been added to the 435 fixed by the legislation of 1911 that is due to the talents, the rectitude and 
and 1912 which adorn the characters selected to devise and ad 
But, recurring to constitutional principle, an edi- In his reference to the exercise of | 
torial in the “New York Times” of March 2, 1921 power delegated by the fifth article of 
cms tion’ (respecting its amendment), instead of 
“ a4 : recommendations, he said: 
The House chosen in 1932, and the next electoral college s : 
will be legally allotted for the first time since the census of I shall again give way to my entire ul 
1920. discernment and pursuit of the public good 
We may imagine that George Washington, when — = whilst you — — salen Mae 
24 . . . - . which mgn sndange 4 ne $ ) é united 
he vetoed the apportionment bill in 1792, scarcely con- . eee ee oe 
: : oe , government, or which ought to await the 
ceived that Congress could defeat a constitutional man- experience, a reverence for the characteristi 
date by inaction, as effectively as it could violate it and a regard for the public harmony, will suff 
by action. your deliberations on the question how far 
? be more impregnably fortified, or the latter 
Recurrence to Fundamental Principles vantageously promoted.” 
He had in mind, of course, the am 
were propt sed by the First Congress ; | 
fied in wondering how far, if at all, 
of the President’s confidence that a rev 
characteristic rights of freemen, and 
public harmony, have influenced any delil 
respect to recent exercise of the “occasi 
of which he spoke. 
With characteristic modesty and generosity, 
President, recognizing that it would be most 
addressed to the House of Represen 


A recent newspaper editorial quoted Andrew Lang 
to the effect that a former prominent English literary 
weekly “died of obscure quarrels about the Hittites,” 
and I do not wish to make this paper a discussion of 
the “Hittites.” 

3ut I am reminded that in their Constitution of 
1784, the people of New Hampshire, fresh from a vital 
consideration of the first principles of individual free 
dom, said: 

A frequent recurrence to the fundamental principles of 
the Constitution, and a constant adherence to justice, modera 
tion, temperance, industry, frugality and all the social virtues, when he was first honored with a call int 
are indispensably necessary to preserve the blessings of lib of his country, his duty required that he shot 
erty and good government. — nounce every pecuniary compensation, 

And this same note was sounded in similar or almost resolution he had in no instance departed 

identical words in the Declarations of Rights of Vir ingly declined as inapplicable to himself any share it 
ginia, Pennsylvania, North Carolina and Massachu- the personal emoluments which might indi pensably 
setts. . . included in a permanent provision for the Executiv 

It seems entirely appropriate, therefore, that on Department. 
this anniversary the fundamental principles of this The annals of the Senate record that the Pres 
Constitution should receive a recurrent consideration. dent. the Senate and the House of Representatives 

The first Constitution of Maryland in 1776 and ete. after the inauguration, proceeded a St Pau 
the second Constitution of New Hampshire in 1784 Chapel, where divine service was then performed 
even breathed defiance to those who now so vocifer the Chaplain of Congress. 
ously urge the unquestioning duty of obedience, as The New York County Lawyers’ Association. 
though respect and obedience were one. which your present President is a Vice-President, | 

The doctrine of non-resistance, against arbitrary power the satisfaction of occupying what it has styled “T 
and oppression, is absurd, slavish, and destructive of the good {ome of Law,” a white marble building recently c 
and happiness of mankind. , whe . 5 ag 

a " pleted and opened, opposite the site of this very 
The First Congress Paul’s Chapel and the ancient graveyard in whicl 





Although there were important sessions of Con- _ still stands. 
gress in their effects upon our national life during and Again Etiquette, and the President’s Title 
after the Civil War and the World War, it is probably One might dwell, with some pleasure, upon 
true that there has never been a fundamentally more orders for etiquette in the reception of messages fr 


important Congress than the first the House and the consideration of the titles, if 
In his inaugural address to in addition to those in the Constitution, which receiv 
Fellow Citizens of the Senate and House of Representa- the early consideration of the Senate. It appointed 

tives, committee to frame a reply to the Inaugural Addr: 

President Washington, after mentioning his constitu- amd adopted its reply. It rejected a proposal to a 

tional duty dress the President as “His Excellency,” but appoint 
i a conference committee to take it up 
8. The gains are: ( slifornia, § hig n : “e 3 Nev The conference committee could not 

an LT Wedleaten: Ohio, 2; Connecticut, Florida, North Carolina, Committee recommended that he be ad 
The losses are: Missouri, 8; Georgia, Towa, Kentucky and Penr “His Highness. the President of the 

vania, each 2; Alabama, Indiana, Kansas, Maine, Minnesota, Miss pi, America. and Protector of Their Liberties 

Massachusetts, Nebraska, North Dakota, Rhode Island, South Ca : 


South Dakota, Tennessee, Vern rginia and Wisconsin, each i N I alics are mine 
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med and an elaborate resolve manner of administering the oath or affirmation re- 
sons why quired by the Sixth Article of the Constitution; pro- 
a respectable title to the office vided for duties on importations and tonnage, the 
5 Suaeae, _— establishment of an Executive Department, of Foreign 
poy 4 ee pM 2 Affairs, of War, and of the Treasury ; the government 
a esac prt cae aa of the Northwest Territory, and for lighthouses, 
a ieee pac beacon sand buoy S. It regulated the coasting trade ; 
Satta’ States” eth. provided for salaries; for the safekeeping of the 
records and seal of the United States; the establish- 
“ plummet through ment of a Post Office ; the establishment of judicial 
of tn sronder of thn psycho- courts of the United States; the regulation of the 
President as “His High- process in the courts; appropriation for the support 
of the government; the expenses of treaties with the 
Indians; the payment of invalid pensioners; and the 
y points out in his “Curi- establishment of troops adapted to the Constitution. 
lature” (without the present And this it did between June 1 and September 29, 
ental psychology and the 1789. 

qualities or adjurations One is prompted to inquire whether a new and 
re considered to exercise a_ efficient government was ever installed and imple- 

bearers, so that “Praise mented so quickly. 
eth = ts telcos ie its second session, this Congress gave effect 
ae , o the laws of the United States in North Carolina, 
a sor salir sry provided for a census of the inhabitants, for a uni- 
vant nth flo he 2 — ia system of naturalization, for the acceptance of 
ag talichieiie ‘euait the cession of the Western lerritory of North Carolina 
oo jae a Soe aue Whanhes ek ee rennessee), for the promotion of progress in 
sated the Great carter Gent 4 fase ak. useful arts (patents), for the punishment of crimes 
the two Houses of Congress, or whether they *S*nst the United States, for the regulation of the 
have been further subverted by “His High- Army, for the authentication of the acts and judicial 
ine cnn tal proceedings of the States, again for the regulation of 
Senate's tenly to the P resident’s Inaugural process from the United States courts, for the govern- 
lelivered to him at iouse by the Vice-Presi- ment of the territory southwest of the Ohio (Kentucky 
t, and the President repli ¥ to the reply, closing and Tennessee), for the copyright of books, maps and 
the words: charts, for United States courts in North Carolina, for 
“I readily engage with you in the arduous but pleasing the extension of the laws of the United States to the 
of attempting to 1 : nation happy.” State of Rhode Island and Providence Plantations, and 


If we should apy the rule of three to that task, for the courts of the United States therein, for the 
would doubtless develop, approximately, that as means of intercourse between the United States and 
100,000 is to 128,00 is the task of making foreign nations, for the census in Rhode Island and 
nation of 1789 happy, to the task of 1931. Providence Plantations, for the purchase of West 

A pessimistic or misanthropic critic might suggest Point, for the establishment of a temporary and a per- 

latterly there has been too much co- operative en- manent seat of government—the first at Philadelphia, 
vement between the legislative and the executive the latter in a district not exceeding ten miles square 
inches in attempting to make the nation happy; per- to be established on the River Potomac; for the 

happiness had b 1 left more to chance or to acquisition or erection of government buildings thereon, 
dividual effort, the might have been more indul- and authorizing and requesting the President to accept 
ence, and less taxatiot grants of money therefor. 

Other acts were passed at the second session which 
it is unnecessary to enumerate. 

At the third session of this First Congress, among 
other acts were those for the admission of Kentucky 
and Vermont as States into the Union and the ex- 
tension thereto of the laws of the United States. 

Further important acts of this session were an 
act to incorporate the subscribers to the Bank of the 
United States, and the sanction of a loan in Holland 
which had been negotiated by the President for the 
reduction of the public debt. 


“Protector of Their Lib- 


“Implementing” the Constitution 
The task of the First Congress in formulating a 
king plan for the “implementing” of the govern- 
ent which had been forecast by the Constitution and 
conventions of the people in the several States, 
h had pointed out desirable provisions for the 
reservation of those liberties that they cherished, was 
tupendous 
After they had inted the electoral votes for 
President, which resulted in the election of George 
Vashington as President and John Adams as Vice- 
President, and had caused them to be notified, and Of this loan the following is an extract from the 
id settled the uette of the doors through which 1931 report of the Committee on American Citizen- 
the respective Houses should go, and had drifted away ship at this present meeting: 
mm designating the President as “His Highness” and “Within three years the United States, which had been 
Protector of the Liberties of the American People,” utterly bankrupt, its currency worthless, had a stable cur- 
they settled down to the first “noble experiment” of rency and was able to float a loan in Holland on more favor- 
F- oe . t, . able terms than any country in the world could have secured 
ctual American government. When we contemplate except England, and the loan was oversubscribed in three 
ts work, we must be amazed hours. In 12 years these feeble, dissevered and discordant 
This First Congress by law regulated the time and states had been welded into a Union that confronted Napoleon 


t Lisi 
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in the height of his power and forced from him an honorable tion, because of a previous agreement 
— lawyers of New York to take no one as 
Sut these acts of the First mgress were not posed to enter the profession, followed 
its sole work. Its resolutions were in some respects new and more liberal agreement 
equally momentous. t proposed twelve amendments “on such restrictions as will great! 
all or any of which, when ratified by three-fourths of lass of the pe in 
the /egislatures, were to be valid to all intents and pur Protect 
oo el yell Snagdenene” + Sexy aa in the House the question - 
: eal cin sean Reread * pod ee pec fe was precipitated on April 11, 1789 
no importance as a part of the Bill of Rights; they z OE Sey 
: inauguration of the President), by a 
related to the apportionment of representatives and . , ’ fn 
the variation of the compensation of senators and rep tradesmen, manufacturers and others 
resentatives after their election [he other ten are 
now the first ten amendments to the Constitution 
This historic event and the method of carrying it 
into effect by action of the legislatures of the States, 
without submission to conventions of the people of the 
States, has had an important bearing upon the recent molasses and rum, and it was urged b 
disputes respecting the validity f the ratification of admitted by another that these articles 
the Women’s Suffrage Amendment (without submis of life 
sion of the action of the Ohio legislature to a refer George Thatcher of Massachusetts 
endum, as required by its State Constitution) and the of April, 1789, said (Annals, p. 137 
validity of the adoption of the Prohibition Amendment “Did we judiciously examine whether 
both of which have been sustained by the Supreme ae rds with the habits and manners 
Court of the United States. did we assure ourselves of the full execut 
we did not, act becomes unpolitic 


I have dwelt thus upon the labors of this First cay » 


Baltimore, who u 
April 14, 1789, the shipwrights of C 
a proper Navigation Act to relieve 


rged it as a tempor 


tresses of shipwrights. A large part o 
the House was taken up with the questior 
, 


t Ll : ted tends ti ma 


+ i 
7 


| 
hey were in one aspect the most respectable 


Congress because t 

momentous of our governmental existence One would think that George Thatcl 
Some Details of the First Congress with prophetic vision 

Fisher Ames of Massachusetts said 


The early importance of Little Egg Harbor in thi “The people will indubitably 
State of New Jersey, nearby our present meeting until the slow operation of the law 
place, is indicated by the fact that one of the earliest and while they continue to use 
nominations to the Senate by the President was on Country to use t e kine wach is wished 


_ . Tr . It must be better because it is manufactur 
August 18, 1789, of Ebenezer Tucker to be its sut maust be better because i aoe aga 


ct 


and gives employment to a considerable 
veyor, on the same day that he nominated the governor citizens.” 
and judges of the Western Territory. On August 21, One ca | imagine that he is listenin 
1789, the President notified the Senate that he would tion at a present-day dinner upon tl 
meet them in the Senate Chamber the following day  poard 
to advise with them upon a treaty with the Southern He added (p. 140) 
Indians. On that day the President came i the org ote; vl, tas F icaae 
Senate with General Knox and laid before them facts 4, PB x " page | ee a 
for their advice and consent, in re spect to conciliation admonished that they prepare themselves 
with the Indians in the Southern District; it is notable the way we are about to take, destructi 
that he stated that North Carolina was not then a ‘9 have not tin seek refuge 
member of the Union ee 

It may surprise some of you that the provision my, ne in mind that thi 
of the Constitution for the seat of government led to 2, *@tifl duty on importations, and 
proposals for Wright’s Ferry, Yorktown, Harrisburgh, f one wants to ——, about 
Carlisle, Reading and Germantown, Pennsylvania predecessors he will gain knowledge 

On September 11, 1789, the President nominated 
Alexander Hamilton to be Secretary of the Depart gb : 49 
ment of the Treasury, and the Senate advised and © €Xports and fisheries. We probabl 
consented to his appointment fessors of economics in those days 

On September 24, 1789, the President nominated 


John Jav for Chief Justice and five others for As 
. Je. : 7 | rst President 


nited ; 
Mr. Fitzsimons of Pennsylvania 





from the debate in this First Congr 
rum, and Madeira and other wines, 


classes in these subjects, but we had 


Chis was half a month before the 


sociate Justices of the Supreme Court of the 
, 


10minations were confirmed 


States. On the 26th these 

On the same day nominations of Thomas Jefferson for “If the morals of the people were to be 

Secretary of State. Edmund Randolph for Attornes entered —y r diet - would be prudent 
General, and Samuel Osgood for Postmaster General — ee ee 

were confirmed. Mr 

I pause to remark that although John Jay was ce ; 

the first Chief Justice of the Supreme Court of the er, would tend aiso to encourage 
; 1e t and hops consumed 


United States, he was almost forced as a youth, after Stites ee ee oe 


our own grounds 


Lawrence of New York would 


a decided preter m 


his graduation in 17 from King’s (now Columbia 


. , f the man wil 
College, to go to England get a professional educa “ 


and where 
5. Hawke v. S» 


282 U. S. 716 


ace 


Statesn 








Con 
House as 
States 


be entered 


her 


power 

be taken 

It was 
that if 

ite officers 
neglect tX 
ight nullify 
the concur 


nore 
oI ress 


re, was 
to one who 
lat is new 
he House 
that the 
titles 
appointed a 

caused elabor- 

he Constitution and dig- 
a conference committee 
yf Pennsylvania 
ig that he was 

of applying 

and had 
from Vir- 
and New 
secured to 


1787, procured 


1e@w 
nave 


if rsey 


t be 


was repealed 
Vheat., at pp 


Pennsyl- 
he had dis- 
expeditious 

tons and 
t or stream, 

right of con- 
states 

Fulton con- 

in 1807 (9 


were 


he fc re 


f them imagined, 
eat. 1, A. D. 1824), 


} 


gabie streams 
legislature of 
offering to 
the seat of 
his early date 
of removal 
House 
resident. It 
after one 
is sustained 


es in Myers 


of the 


DRED AND Forty Two YEARS UNDER THE CONSTITUTION 


v. Umited States, 272 U.S 
was made to the action of the 
touching the bill to establish a 
\ffairs as a clean-cut and deliberate construction of 
the Constitution as vesting in the President alone the 
power to remove officers appointed by him with the 
consent of the Senate. 

The proposal of amendments to the Constitution 
to a spirited debate, before reference to the Com- 
mittee of the Whole 

And the previous conclusion respecting a resolu- 
tion for the establishment of a Department of Foreign 
\ffairs, with a Secretary of Foreign Affairs removable 
by the President, was reopened and a prolonged debate 
ensued upon the construction of the Constitution and 
the President’s power of removal. 

A discussion arose upon salaries, and the House 
approved a salary of $25,000 for the President and 
$5,000 for the Vice-President, and there was heated 
controversy on the compensation of members of the 
Senate and the House. 

On July 17, 1789, a petition of Leonard Harbor- 
ough was presented praying the exclusive privilege for 
a term of years to make use and vend machines which 
he had invented for threshing and reaping grain. 

At a later date a petition of John McPherson 
was presented for the exclusive privilege of making 
and vending certain lightning rods, and conductors and 
umbrellas, making them certain preservatives from 
lightning 

Anyone interested in the theory and form of 
amendments to the Constitution will derive instruction 
from the spirited debates in the House upon the first 
amendments, and he will probably be surprised that any 
amendments reached the stage of being proposed for 
adoption. 

The establishment of the seat of government also 
called for debate, as did the bill for the establishment 
of the judiciary. It is a wonder to one who studies 
the procedure that it ever evolved. But in their eluci- 
dation of the Constitution all of these debates are 
enlightening. At one point (p. 852), Mr. Livermore 
of New Hampshire said: 

“This new-fangled system [of the judiciary] would event- 

ually swallow up the State courts.” 
One would think that his mantle has descended upon 
those who are now so vigorously striving to destroy 
much of the jurisdiction or power of the Federal 
courts. 

The arguments addressed to the establishment of 
the permanent seat of government were prolonged. It 
may surprise us now that the City of New York, the 
east bank of the Susquehanna, and even the State of 
Delaware were considered for its location. The House 
determined that it should be in Pennsylvania on the 
Susquehanna, and not in Maryland on the Potomac, 
and it was sent to the Senate for concurrence. The 
Senate did not concur but selected a district ten miles 
square bounded on the south by a line parallel at one 
mile’s distance from Philadelphia and including Ger- 
mantown. At its first session the First Congress did 
not concur with the Senate in fixing the seat of gov- 
ernment and the location remained unsettled. 

The Senate sat with closed doors until 1794, and 
hence its debates upon these early disputes are not 


52. In this case reference 
First Congress in 1789 


Department of Foreign 
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reported. e 
I have doubtless dwelt too long upon the First 
Congress, but it deserves more consideration than it 
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has usually gotten, as the builder upon the design of 


the Constitutional Convention. 

Enjoyment and Occupation 
PERIOD OF 
scruti 


THE 


Although one is tempted to scan 
similar 


ENJOYMENT AND OCCUPATION with a 
nizing care, it would of course be impossible within 
the limits of the time accorded me. We are all suffi- 
ciently familiar with the outstanding historical inci 
dents, the wars, the political struggles, the epoch-mak 
ing decisions of the Supreme Court. It is not my 
purpose to discuss them. 

But there are particular incidents which call for 
comment. From these I have selected the Bank, Citi- 
zenship, Crimes, the District of Columbia. 

Four Vital Subjects 


As I view the history of the past one hundred and 
forty-two years, four subjects appear to me to emerge, 
which more than any others have served to interfere 
with 
“the arduous but 
nation happy.” 
These are the Bank, Slavery, Secession, and Prohibi 
tion. Of these, the 
Slavery still casts its shadow in a 
though no longer existent, Secession (whether threat 
ened at an earlier date or attempted in 1861) appears 
to be dead, and Prohibition, though in the Constitu 
tion, has not ceased to invoke violent opposition 


The Bank 


pleasing task of attempting to make a 


3ank is presently a conceded fact, 
number of ways 


It may be pertinent to observe that the Conti- 
nental Congress had purported to incorporate the Bank 
of North America; its power was disputed. It recom- 
mended its incorporation in the several States. New 
York came to the rescue and incorporated it by an act 
of its legislature (April 11, 1782, Chap. 35) and gave 
it a monopoly of banking “during the present war with 
Great Britain.” The Constitution did not expressly 
confer power to charter a bank, or grant charters of 
incorporation. In 1791, Alexander Hamilton, Secre- 
tary of the Treasury, proposed the charter of the First 
Bank of the United States; the excuse, as a constitu- 
tional measure, was found by him in the power of 
Congress “to make all laws which shall be necessary 
and proper for carrying into execution” the powers 
committed to it; the particular necessity was stated by 
him to be a war power (Works, Vol. III, p. 180, Put- 
nam, 1885). 

In the Senate (January 3, 1791), a committee 
appointed to consider the report of the Secretary of 
the Treasury upon the plan of a national bank, re 
ported a bill; with amendments, it was passed and 
sent to the House, where it occasioned heated debate, 
the opposition being based in part upon its unconsti- 
tutionality. Mr. Madison asserted that a power to 
grant charters of incorporation had been proposed in 
the general convention and rejected; he said that it 
was not possible to discover in the Constitution the 
power to incorporate a bank. His detailed analysis of 
the constitutional powers of keen and 
extremely interesting. 

Like an echo of 
quoted, he said: 

“The doctrine of implication is always a tender one. The 
danger of it has been felt in other governments. The delicacy 
was felt in the adoption of our own; the danger may also be 
felt, if we do not keep close to our chartered authorities.” 


He pointed out, in contrast, the express grant in the 


Congress is 


Patrick Henry’s views already 


JOURNAI 


Constitution of various incidental powers, 
doctrine of 


Imphc 


contradict f the 


argum2nt is a powerful confutation of the 
doctrie of implication, but it did not pré 


his incidental observations are worthy 
with substantially equal force it might 
Congress likewise has the general power 
porate charters, and that while the bill 

authority to acquire land in a State, the 

itself could not do so without the consent 

It seems that this general power of inc 
has since been assumed in many instances, but 
I am informed that the power to i 
American Bar Association has been disc] 
mittee chairmen 

On the other hand, 
tended that Congress might do what is 
the end for which the Constitution was 
vided it was not repugnant to the natural 
reserved rights of man, or the powers as 
States. He maintained that this was nm 
any rights of a State, which was not 
establish a national bank. 

Mr. Sedgwick attempted to show th 
of Mr. Madison, who had 
earlier date for the implied power of 
remove from office 

This debate upon 
Congress and their implications is one 
in Congressional history, as it is the e 
ereat discussions of this subject 

The implication succeeded—the vote 
was thirty-nine to twenty, and the Bank was 

No one could then have foreseen th 
I shall only mention the political aspects that 
the contentions of the Jacksonian period, 
Second Bank had a throttle hold on the 
that would ultimately destroy it through 
trated money power; its destruction; the wild cat St 
banks which received government deposits; the sudde: 
withdrawal of those deposits by order of President 
Jackson ; the refusal of his Secretary of the Treasut 
Louis McLane, to obey such orders; the withdraw 
by Secretary Roger Brooke Taney; his appointment 
as Chief Justice of the Supreme Court; the panic of 
1837; the bread riots in New York; the suspensi 
of specie payments; the General Banking Act of New 
York of 1838. 

Then the Civil War and the further necessity of 
a system of national banks; the utilization of the New 
York Act of 1838 as the model for the nation 


in this debate, 


er 
successtull 


the constitutio1 
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+} 


tne con 


al banl 
ing system of 1864 and the present national banking 
law. 

Who, whether Alexander Hamilton with his pla 
or James Madison or Andrew Jackson with their op- 
position, could possibly have foreseen the preset 
development of the banking system of the United 
States. Government? One hundred and _ forty-tw 
years have served to evolute institutions which 
vitally related to the well-being and ve i 
existence of mankind. 

On another occasion I have said that 
years between 1829 and 1837 the Bank of the Unit 
States was the politics of the United States 
stitutional question has now ceased to be of 
tical interest, but it has left its trail 
There is one aspect of the situation which f¢ 
know. One familiar with the National 

(Continued on page 767) 
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“We had hoped,” said Mr. Allen in announcing 
the award, “that Mr. Justice Van Devanter would 
be able to make the presentation of this medal, 
because the Committee of Award this year selected 
for the recipient Justice Oliver Wendell Holmes of 
our Supreme Court. (Applause.) We had arranged 
that Mr. Justice Van Devanter, as the second in 
seniority on that court, should make the presenta 
tion over the radio and that Mr. Justice Holmes 
from his library in Beverly Farms make a response 
which would be heard not only by you who are 
here present, but, through the Columbia Broad 
casting System, by the lawyers of the country. But 
Mr. Justice Holmes’ health has made it necessary 
to change our plans. 

“T have not thought at this time, nor would it 
be fitting, to offer any eulogy of Justice Holmes or 
any enumeration of the surpassing services which 
he has rendered. I would prefer to tell an incident 
in the life of Oliver Wendell Holmes, the 
which illustrates his meticulous care in his literary 
work. My father told me, when he was editor of 
the Boston Advertiser, of an when Dr 
Holmes had written one of those anniversary poems 
with which he delighted his friends and his host of 
readers, and how he came to the office of the Adver- 
tiser in a cab at midnight, on a rainy night, and 
asked that he might change, if it were not too late, 
his poem in the proof; and when the proof was 
obtained, he changed a comma to a semi-colon and 
returned to his home. (Laughter.) 


poet, 


occasion 


“It was from such a stylist that Justice Holmes 
received that literary inheritance which has given 
him a feeling for words, which has made his writ- 
ings unique among the jurists of this country. He 
writes with the simplicity of Lincoln, with the 
charm and humor of his father, with a philosophy 
of human relations and a love and sympathy for his 
fellow men which is all his own 

“Not content to measure the problems of to 
day with the yardstick of yesterday, but envisioning 
the present in its relation to the future, he has led 
his associates along paths which they have at times 
hesitated to follow, to frontiers in the undis 
covered regions of human experience. He has done 
this with a steadfastness of purpose and a clarity 
of vision which have made it for him 
to retrace his steps 

Yet living, he takes his place on the honor roll 
of Massachusetts jurists with Shaw and Story and 
Curtis and Horace Gray 

“The American Bar Association this day pre 
sents to him its highest distinction, this medal 
which is inscribed: ‘Presented to Oliver Wendell 
Holmes in the year 1931 for conspicuous service in 
the cause of American jurisprudence.’ (Applause. ) 

“Deeply as we regret that Justice Holmes can 
not speak to us today by word of mouth, he does 
speak to us in a message of affection and apprecia 
tion which I am privileged to read: 


new 


unnecessary 


“Beverly Farms, Sept. 10, 1931. 

“My dear Mr. Allen: 

“The unexpected honor that the American Bar 
Association has done me calls for an answer on the 
wings of the wind. But as | not quite re 
covered my energy from a recent pull down, I avail 
mvself of your permission to rely upon the post- 
office rather than upon the radio. The law tries to 


have 


1 


embody things that men most belie 
But belief and wants begin as vague 
only gradually work themselves into 
words at first cannot fully express 

at. Some of us have tried to make cl 
aims are or should be, using history, 

If we have hel 


philosophy as our aids. 
light upon the general scope of the 
some part of it, 
along a predestined road and have b 


ve have so far helped 
has been my deepest wish and the 

soul to do something of this service, 
every hun 
Association 
me that 


as one draws to the end, 
small, the American Bar 
that could be done to 

struggle has not been in vain. 


assure 


“Very sincerely yout 

“O. W 

The Committee of Award of the 
Association Medal is: J. Weston 
Willis Van Devanter, George W 
John W. Davis and Silas H. Strawn 
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Oliver Wendell Holmes 
the Constitut 
after 

protect 


“As interpreter of 
United States, before and 
Holmes has done most to 
individual rights of the citizen 
opinions of Oliver Wendell Holmes 
and deeply-rooted sense for the esse! 
principles of human justice is pr 
irresistible force. At the 
teaches us the necessity of e al 
constitutional law to the changing requi 
modern society, modern thinking and feeling 
is an unmistakable vital strain of the 
nature of Oliver Wendell Holmes whi 
itself in the style and form of his 
than in his essays on philosophical 
problems, rare and precious fruits of 
leisure of the 

“The American bench rising, 
entirely from the bar, offers as a whi 


ti? 


Same 


last 


ioble sage. 


and often contradictory impressions 

and of course it is impossible to pronounce a 
judgment on it as a national inst! 

men of the highest intellectual s 
summate mastery in legal thinking 

able character, there are here, as in all 
tutions, to be found in the mass average ! 
and But this is unavoi 
matter, of course, that greatness lil 


characters. 
IAC 
not be considered as something typical 
be applied as a standard with which 
institution, like the American judiciat 
other hand, the greatness of the phen 
human and judicial career like that of 
dell Holmes means a real national 
raises before a whole people an id 
cational force will work for many 

the minds not only of the legal world 
general sphere of American public lif 
racy, careers resplendent 
moral achievements are 
From “Mr. Justice 
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lectual and 
importance.” 
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OUR NEW PRESIDENT: GUY ATWOOD THOMPSON 





By Hon. Frep L. WILLIAMS* 


uis, Missouri, Mr. Campbell’s retirement in 1905. With the excep- 
he American tion of one year, Mr. Thompson practiced alone 
ive Missourian, hav- from 1905 till 1911 when he formed a partnership 
y near Pattonsville, in with Judge O'Neill Ryan, formerly Judge of the 
mber 29, 18/5, the son of Circuit Court of St. Louis, under the firm name of 
(Edmonstone) Thompson. Ryan & Thompson. This partnership continued 
nk A. Thompson, as pres- yntil 1917. Since its dissolution Judge Ryan has 
his partner rn His sister, again been elected to the Circuit Bench of St. Louis 
ne, resides at Poplar ang is one of the outstanding judges of that Circuit. 
In 1917 Mr. Thompson formed a partnership 
with his brother, Judge Frank A. Thompson, for- 
merly judge of the St. Louis Court of Appeals, and 
this partnership continued until 1929 when the 
present firm of Thompson, Mitchell, Thompson 
and Young was formed. The new partners, Mr. 
Samuel A. Mitchell and Mr. Truman Post Young, 
n are also seasoned lawyers of outstanding ability. 
5 moved to St. Louis Mr, Mitchell has long been the legal adviser of one 
; ie married Margaret of the leading banking institutions of St. Louis, 
ter of David Richardson. and Mr. Young, one time Assistant City Counselor 
a native of St. Louis of St. Louis, for a number of years has enjoyed a 
Major James C. Richard- Jarge practice in that city. Measured by the num- 
War ‘soldier, who was ber of law yers (33) now co..nected with it, the firm 
4 al ttled in St. Louis js the largest in Missouri and enjoys a very exten- 
ty soon after the clo | the Revolutionary sive general practice, and an enviable reputation 
Major Richardso1 \ ilso of English for ability, integrity and service. 
ent : Although for many years Mr. Thompson has 
Mr. Thomps ther was the daughter of been a very busy lawyer, he has devoted much time 
Robert Thor and Martha Jane (Field) and energy to matters for the public good. Dur- 
1onstone | tter, a member of the Pope- jing the World War he was a member of the 7th 
ld families of Kentucky and Virginia, was born District Legal Advisory Draft Board and was a 
Vandalia, IIl., 1823. Dr. Robert Thomas’ worker in various War activities. He was Presi- 
Imonstone was born in Montgomery County, dent of the Bar Association of St. Louis in 1922-23 
mstone family and President of the Missouri Bar Association 


y is of English origin 

W founded in America 

» the Revolut iry War by Henry Thomp 
» settled in Pennsy lia. His grandson, 
jeffrey 7 mp erandfather of the 

f this sketcl vi ‘n in Alexandria, 
1 and educated at Shelby- 
18 


’ 
id 


Maryland in 1813 where the Edm 

li hibald Edmonstone, 1923-24. From 1924 to 1928 he was Missouri’s 
ume to this country from England in 1653. member of the General Council of the American 
On June 11, 1903, Mr. Thompson married Miss’ Bar Association. He has also served as a mem- 


ved since its founder, Archi 


san Alexander, a native of the State of Nevada, ber of the Council of the Section on Legal Educa- 


f 
ughter of Dr. Gustavus R. and Lucy (Wilson) tion and as a member of the standing Committee 
lexander, the for of Alexandria, Va., on Professional Ethics and Grievances, and was 
hich city was f d by and named for his elected to the Executive Committee in 1928 and 
ily. Mrs. Tl pson died in February, 1927, served as a member of that Committee until the 
Mr. Thompson has not remarried. Of this Association’s recent meeting at Atlantic City. 
five childre: re born and now survive: While President of the Bar Association of St. 
ite Edmonstone, now Mrs. William Alexis Louis he caused to be given to the local Bar a 
sorders of St. | Lucy Montfort; Alexander series of able lectures on Administrative Law, now 
impbell, a junior at ashington and Lee; in book form, and during his Presidency of the Mis- 
imonstone Field ophomore at Yale; and gsouri Bar Association and largely through his in- 
Susan Elizabeth spiring leadership, interest was quickened, the 
Mr. Thompson rec¢ | both his academic and movement for the adoption of the American Bar 
gal education at iniversity of Missouri, re- Association’s standards of education was inaugu- 
iving the L.L.] gree magna cum laude in June, rated, the work of the American Law Institute was 
898. During his senior year in the law school brought to the attention of the Bar of the State 
e was awarded the prize thesis, his subject being and was popularized, and the Association’s mem- 
The Right of Privacy as Recognized and Pro- bership was more than doubled. At that time he 
cted at Law and in Equity.” also inaugurated a movement that resulted in the 
Following graduation he entered the practice organization and financing of the Missouri Asso- 
law in St. I iis, in the office of the Honorable — 
ven Campbell, at that time one of the foremost *Judge Williams is a former Justice of the Supreme Court 
uwyers of Missouri Subsequently the firm of Camp- of Missouri and is at present a practicing member of the St. 
ell and Thompson was formed and continued until Louis Bar. 
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ciation for Criminal Justice which conducted the addresses and written a number of articles f 
first State-wide Crime Survey in the United States. lication on various legal subjects. 
He served as Chairman of the Survey Committee At one time when the sitting Judges of 
of that organization. The result of that survey was pPreme Court of Missouri were equally divid 
published in book form by The Macmillan Com opinion as to the decision of an important 
pany in 1926, under the title “The Missouri Crime 45 !? compliance with a provision of the Const 
Survey.” This book is dedicated as follows: tion of Missouri, called to sit with the Court 
“To Guy A. Thompson, able lawyer and public ge Judge and wrote the opinion which 
spirited citizen, whose vision, capacity and energy ee eee. 


c ; , He is a Charter member of the American 
made possible the work of the Missouri Association ; d , 
, hah? “hgiie® Institute, member of the American Judicature S$ 
for Criminal Justice. : 


pag - a. ciety, of the American Society of Internati 
Phis dedication was written on behalf of the Jaw of the Selden Society of London, of the 
Board of Directors by the late Herbert 5. Hadley, [Louis Chamber of Commerce, the Industrial ( 
former Governor of Missouri, and then Chancellor and Noonday Club, Phi Delta Theta and Phi Dx 
of Washington University, and Raymond C. Moley, Phi fraternities and Westminster Presbyte: 
Professor of Public Law at Columbia University. Church. In politics he is a Democrat. 
This Crime Survey was the inspiration and ex Not only has he risen by his own ability 
ample for similar surveys that rapidly followed merit to the head of this prominent firm of 
throughout the country and its technique has been lawyers and to the position of one of the outstan 
used very generally. ing leaders of the Bar of Missouri, and now to 
Mr. Thompson’s address upon the subject of leadership of the organized Bar of the Nation, 
this Survey, delivered before the American Bar As in doing so it can truthfully be said that he 
sociation at its Denver meeting in 1926, attracted all times adhered to the highest and best traditi 
wide attention and will be recalled by many. In of the profession. 
December following he addressed the Industrial He stands for the best in American 
Club of Chicago at the Blackstone Hotel on the the highest ideals of the profession and 
same subject. Following this address the members’. dicted by those who know him that under tl 
of the Industrial Club contributed the sum of inspiration of his able, courageous and industriou 
$100,000 to defray the expenses of having a similar leadership, the American Bar Association will 
work done in Illinois He has delivered many a year of splendid accomplishment 
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SOME LEGAL PROBLEMS OF LIFE INSURANCE 
COMPANIES 


ws of Corporate Capacity to Conduct Business Outside of State of 
tice Taney’s Opinion Removing Threatened Limitations—Condi- 
Problem of Duplicate Payments on Single Liability—Con- 
gressional Effort to Provide Relief—Disappearance Cases—Practical Problems 
in Agen ield and Financial Transactions—Liability When Insured Is 
Execut for ¢ Relationship of Companies and States, Etc.* 
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ress has been made toward unification of State law. 
Reciprocal statutes, designed to force equality of op- 
portunity between home and foreign domicile, are 
penal in type and discretionary in application, and, 
while fair enough in intention, are difficult of uni- 
formly just administration. The National Conference 
on Uniform Laws, although it has frequently given 
serious consideration to the subject, has never been 
able to agree upon a uniform statute. A code approved 
by the American Bar Association, drawn by distin- 
guished insurance counsel, Mr. William Brosmith, has 
not received by legislatures the attention its merit de- 
serves. The life companies will welcome the restate- 
ment of the law by the American Institute, particu- 
larly in respect to Conflict of Laws, Contracts and 
\gency. The suggestion has been made that corpo- 
rate interstate relationships might be the subject of 
treaties between States, a suggestion which if practi- 
cal would undoubtedly fail of universal adoption. As 
things are now, and as they are likely to be, the life 
companies must be content in other States than their 
own for such protection as may be given them, in 
larger part by the rules of interstate comity, and to 
extent by the Federal Constitution. 

The general practitioner of the law regards an in- 
surance lawyer as a specialist. This notion has gained 
currency because every insurance company of impor- 
tance maintains a law department headed by an expe- 
rienced lawyer, with professional aids in number and 
talent in proportion to the needs of the company. This, 
however, means no distrust of the equipment of the 
lawyer in general practice to deal with insurance prob- 
lems. It merely indicates that, in ordinary administra- 
tion of an insurance company’s business, legal prob- 
lems are so many and so pressing for solution that a 
legal staff is necessary to the convenient conduct of the 
business. These insurance lawyers of the American 
companies number more than five hundred and are 
scattered throughout the States and Territories of the 
United States. They have an organization of their 
own known as “Association of Life Insurance Coun- 
sel,”” which meets semi-annually and listens to learned 
papers by more or less distinguished members. The 
proceedings of this Association are reported and pub- 
lished and the learning of individuals is made avail- 
able for the membership at large. I have not hesitated 
to borrow some of it for this paper. The variety of 
topics is a strong contradiction of the theory that an 
insurance lawyer is a specialist. Rather does the range 


some 
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of subjects, in the proceedings of this Association, fined within the limits of a single State. 
demonstrate a wide proficiency and give him general rate figure, theoretically artificial, has now 
rather than special rank real that patient reading of the language of t 
The truth is, the business of insurance is conducted nm the earlier days is difficult. Yet history of 
gle for complete recognition of the corporat 
independent American business personality 


away from as in the State of its domicile, can 


in such a tangled legal environment that a law depart- 
ment is essential to point the roads to safety. The 
ideal qualifications of a Home Office counsellor would ‘$§ : ‘ 5 . 
produce a lawyer of conspicuous ability and sound — by citations trom opinions o! 
. . . . . caves 
education, widely experienced as a general practitioner J" = 
- . , , t 
in business and corporate law, of good health and rea- 
sonably industrious, possessed of knowledge of all the 
written and unwritten law of the United States of 
America and of the forty-eight States of the Ameri- 
can Union, and familiar with the practice and proce- 
dure of all the law and equity courts, inferior and 
superior, Federal and State. Incidentally, in the in- ia 800.8 
aperior, leral and Sta cacemaly, im the realized its paralyzing possibilities. I shall 
terest of company economy, his compensation would ¢_ ine thininns of Yastinns of Gee egy 
“Tes - ‘ ° * opinions oO ces oO ne oupreme (\ 
not exceed a minor fraction of what the same man , a . ¢ : é, 
‘ ; : ‘ : of the United States, not because excellent 
could earn in the general practice of his profession. , 13 : 1s 
a ;, ; , tions of the same kind might not be culled 
A Home Office counsel fitting the foregoing ideal A . : 
: —— ‘ : ‘ reports, but because the subject matter « 
would be of surpassing comfort to the executives of ail ae ie ened ednbedinainte 
bite ¢ ow. Bin would entely advice all rm porations, not only as artihcial personatiti 
lis Company. e would safely advise on all subjects Grate of domicile. but as clothed with rig! 
e _ . . Tate ¢ C -, WL as ( ¢ n rign 
in the Home Office, and would correctly instruct : : 
eae! : ers which, under the American dual system 
local counsel as to the institution and conduct to suc- . oe . , . 
4 ; . entitled to exercise and enjoy in other State 
cessful conclusion of all necessary and unnecessary 


et and ‘ . under the protection of the Federal ‘ 
litigations. Denied the aid of this legal paragon, the “ar : 
genons. = Aramgidna My egal paragon, the under the law of interstate comity. 


is not necessary for me to 

into fundamental corporate law, or 

tail the franchises and powers of corporation 
only to emphasize the threatened limitatior 
usefulness of the corporation as a business entit 
American industrial and financial developme 


the disappearance of that threat as enlighten 
“ 


S 


companies are nonetheless well served by vigilant and , tr ; . : 
Pé wad 1S — of these distinguished Federal judg 


o 
comity between the States is not substantially 


competent law departments, whose activities are, geo- 
graphically speaking, nation-wide Not only do these : . : 
1. ay “ I i | of hicl ened as authority, even if it be concede 
aw departments require a personnel of high capac- , . , 

- I ' : ‘ , ope word as to comity between States of the 
ity; they need, and must have in their work, an ex-_ ; att ee ee "er ' 
J : : is to be said by the court of the State w 

tended law library embracing the statutes of the many 
States to which the business extends, and the State ee —— 
— 3 » Tiheeet iR Cl : , ec In the year 1839, Chief Justice Taney, 
and Fede igests an eports ose watch mu . , “Tl.! 
h k pen 5 a. s ~~ i al for the Supreme Court of the United State 
> ke ~urre iblications for the lates “1 ; : - £ 
ye kept on current publications tor the latest Judicia of Augusta vs. Earle. (13 U. S. 519 


1 +h- 


invoked 
2( 


rulings : P 
—— birthright of a corporation as follows 


The business of insurance, not being interstate 
And it may be safely assumed that a cory 


a : = ‘eder: . wrt al. . 
commerce, is not subject to | ede ral re gulation, al ‘i: ntatinaie mak din om ele Cl ene on 
though, being affected with a public interest, its con- which creates it, except such as are authorize 
duct may be and is closely regulated and supervised and those acts must also be done by such 

“ : 7p os ae mm suc sanner as the rs orizes 
by State authority. Life insurance underwriting is in i, Such manner a - charter — 

¥ “ee ating ¢ orporation doe rf) y > tru 
these days exclusively conducted by corporations, or- * + Ses See a ee 

: ’ : ; words used in the charter, give it the right t 
ganized on either the mutual or capital stock plan ers hevond the limits of the State. all cont: 
[hese corporations seldom confine their activities other States would be void.” (p. 587.) 
witiin the State or country of original Semiciie. The In the nme case the rictt of 

rican companies ever) re in the -d States ; ‘ we ee 
i cies ak dae’ See eve a” rere in ~* 1g tate + pursue the purposes for which it 

> > " © > their owl . > are r. . . > ° . ‘ ; 
outside of the State ol helt va domicile, are for outside the State of its nativity 
eign corporations and may be welcomed or not as the oped : 
law of the sovereign dictates, subject always to the a , 

. hz © admitted rian’ ee : It is very true that a corporation ca 
proviso, that, 11 admittec , no condition repugnant tO ence out of the boundaries of the sover« 
the Constitution and laws of the United States can created. It exists only in contemplation 
be imposed. Conditions not so repugnant, if imposed, of the law; and, where that law ceases 

> 2.8 . . : mnge obligatory he orp 10 al 

must be accepted by the visiting corporation as a limit longer ol es. ee ae 

nian need tnanienite must dwell in the place of its creation 
Tre spital , 

Ipon offered nospitanty ; another sovereignty although it 

It is difficult in these days to appreciate the re- being in that State only, yet it doe 
stricted view formerly taken of the legal capacity ot that its existence there will not be 
corporations to conduct business outside the limits of and _its residence in on 
the State of their domicile. The first American life ‘3%, Power of 
“uaation—e: ; ih wer iia artificial being, invisible and 1 : \ 
insurance company to begin business was incorporate: certain purposes in contemplation of law. . 

4 4 yr ° 7 ae) . 
in New York in the year 1842. Only three years sons through the intervention of agents at 
earlier the right of a corporation to make a contract contracts in countries in which they di 

- “ . 3 “> ° - re not nersonal — on the 
outside the State of its domicile had been seriously they are not personally present when the ¢ 
challenged before tl c ome Court e tl United nobody has ever doubted the validity of th 

Nh cinanes fnew the Sunreme Court o . : 
~neste ae Pe = oe . - nites what greater objection can there be to the cz 
States. If the views then advanced and vigorously ficial person by its agents, to make a contr: 
supported (even to the extent of dissenting opinions ) of its limited powers in a sovereignty in wl 
had received approval by the courts, the business of side provided such contracts are permitted t 
life insurance could never have assumed important 
proportions. The corporate form was essential to its Later in t 


+ + 


development and it could not possibly have been con- of the extent to which, by the comity 


<a eRe 


} 


} 


by the laws of the place.” (p. 588.) 
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he case there is an el 
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ns of one country are recognized in another, 
estion then under serious ex- 
rules of comity between for- 


nations appl to the States of the American 
] It was sol contended that the rules of 
extended to t States of the Union no other 
than those v re given by the Constitution 
United St that the courts of the general 
ment were not at liberty to presume, in the 
nce of all I ition on the subject, that a State 
lopted the « f nations toward the other 
as a part of its jurisprudence; or that it was 
to acknowleds ny rights but those which 
secured by the ¢ stitution of the United States. 
court thought otherwise, using this language: 
ntimate union of these States as members of the 
» great political f the deep and vital interests which 
m so closely t r, should lead us, in the absence 
of to the esume a greater degree of comity 
ds I vard one another than we should 


rized to presut tween foreign nations. And when 












ut na happen) the interest or 
any Stat the rule, it has but 
lare its Ww is at once at an 
But ut grounds could this 
ref t LW nternational comity 
these States are sovereign States; and the 
f the past t vents which are daily occurring 
the strongest that they have adopted toward 
ther the laws of ty in their fullest extent. Money 
tly bor State by a rporation created 
i 1er rt I s banks established by different 
t are in the cor ng and dealing with 
ther Agenci¢ t rporations engaged in the busi- 
of insurance at g have been established in other 
and suffered t ntracts without any objection 
part of t Stat thorities These usages of com- 
nd trade have » general and public, and have 
racticed er time and so generally 
tiesced in by the States that the court cannot overlook 
when a questior t ne before us is under considera 
The silence of t State authorities while these events 
issing before ther hows their assent to the ordinary 
comity wl . t a corporation to make contracts 

er stat 


Illustrations cited of cases in State courts 














ng the rule ty as between the States and 
legislation by Stat nd by Congress giving recog- 
ion to corporat itside the State of domicile. 
There was a \ is dissenting opinion by Jus- 
M’Kinley, maint ng that the application of the 
es of comity as between the States was unneces- 
ind, as appl he majority, was in contra- 

tion of the Constitution of the United States. 
This case repudiated the view that a corporation 
st necessarily confine its business within the con- 
nes of the State 1 h it was incorporated. By 
t the principle was established that a State may im- 
se upon a foreign corporation, as a condition of 
ing into or business within its territory, 
y terms, conditions and restrictions it may think 
per that are not repugnant to the Constitution or 

vs of the | 1 States 

. There was fot rs a considerable divergence of 
nion in the Suprer Court of the United States 
to whether a State might impose a condition, when 
foreign corporat was admitted to do business 
thin its borders, that such corporations should not 
Ove causes instituted against it into the courts of 
United Stat ; uncertainty was f illy ended 
y Terral vs. Burk iction Co., 257 U. S. 529, 
which Chief Just ft recognized that the earlier 
ises could not be 1 led. Doyle vs. Continental 
urance | S. 535, and Security Mu- 
lt Life Insu rpany vs. Prewitt. 202 U S 


JOHN R. HARDIN 


246, were expressly overruled and the views of the 
minority judges in those cases were declared to be 
the law of the court. The Chief Justice summed up 
thus : 


“The principle established by the more recent decisions 
of this court is that a State may not, in imposing conditions 
upon the privilege of a foreign corporation’s doing business in 
the State, exact from it a waiver of the exercise of its con- 
stitutional right to resort to the Federal Courts, or thereafter 
withdraw the privilege of doing business because of its exer- 
cise of such right whether waived in advance or not. The 
principle does not depend for its application on the character 
of the business the corporation does, whether state or inter- 
state, although that has been suggested as a distinction in some 
cases. It rests on the ground that the Federal Constitution 
confers upon citizens of one State the right to resort to Fed- 
eral Courts in another, that State action, whether legislative 
or executive, necessarily calculated to curtail the free exercise 
of the right thus secured, is void because the sovereign power 
of a State, in excluding foreign corporations, as in the exer- 
cise of all others of its sovereign powers, is subject to the 
limitations of the supreme fundamental law.” 

Inasmuch as the views of the minority judges in 
the earlier cases are in the Terral case declared to have 
become the law of the Supreme Court, the views ex- 
pressed by Mr. Justice Bradley, dissenting in the Doyle 
case, although spoken in 1876, may be taken as illus- 
trative prevision of the practical requirement that cor- 
porations should be able to transact business in differ- 
ent States: 

“The conditions of society and the modes of doing busi- 
ness in this country are such that a large part of its trans- 
actions is conducted through the agency of corporations. This 
is especially true with regard to the business of banking, insur- 
ance and transportation. Individuals cannot safely engage in 
enterprises of this sort, requiring large capital. They can only 
be successfully carried out by corporations in which individ- 
uals may safely join their small contributions without en- 
dangering their entire fortunes. To shut these institutions out 
of neighboring states would not only cripple their energies, 
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but would deprive the people of tho s of the benefits of occurred, with effective service of process 
- nte > 4 hueinece of incurance ns leet . a i >a ie = 

their enterprise. Thi busine f insu e particularly can pany within the terms of its license and 

only be carried on with entire safety by scattering the risks oe ; ; r +t , ~ glee 

over large areas of territory, so < secure the benefits of the Judgment in favor of the plaintiff an 

most extended average he needs of the country require company Suit is brought by the 

that corporations—at least tho f a commercial or financial against the company at its domicile, wit! 


character—should be able to an business in different 


ate ] se states il é wil depri T oO he ' 1 : 
ya il be ya Png ed ol the United * sl _ ig thon of such other claimant against the company} 
portions of the country, the government and laws of the United Suits the company has raised, by way of 
States may be nullified and rendered inoperative with regard existence of the adverse claim, but in bot! 
to a large class of transactions constitutionally belonging t has not availed. The company, in 
their jurisdiction. , 


service of process and a resulting judgment 


addit 


harassed by litigation in two jurisdi 
“The whole thing, however free from intentional disloy - > jur : 
: 1; 


alty, is derogatory to that mutual comity and respect which same claim, pays twice on a single liabilit 
ought to prevail between the state and general governments, Ingenious suggestions have been presente 
and ought to meet the condemnation of the courts whenever come the jurisdictional difficulties which 
brought within their proper cognizance insurance companies of the obvious equity 
There is still at this day no well defined limitation themselves against this double hazard 
of conditions of admission which may or may not be \ppeals to comity were unavailing 
within the prohibition of the Federal Constitution tion through State action, even favorably 
This is especially so with respect to life insurance, a 4! constitutional doubts, was conceded t 
business the conduct of which is legitimately hedged tical impossibility he equity of the compa 
about with State governmental car: Notwithstanding ©VY&™, Was strong enough to move the | 
the pleasant words of judges as to standards of cor- 85S and induce the passage of a Federa 
diality which should prevail between sister common- 
wealths, comity has not completely prevailed in estab- 


| application to the 


bill. It is worthy of passing remarks t 

sional pity has confined its mercy to insur 

panies and fraternal orders. The present 

acted February 25, 1925, Secs. 1-3, 43 

a revision of the original act of 1917 
This legis] 


lishing uniform rules of general 
nomadic comfort of life insurance companies. Our 
dual system offers effective ways to protect the Na- 
tional jurisdiction against encroachments by the States 
and the State jurisdictions against encroachments by 
the National, but provides no way for curbing the in 
dividuality of the States in respect to matters which ; 
are exclusively of State cognizance In respect to the . PEE 1 " 1: 
S ""7 contronted with rival claimants on an 
regulation of the business of life insurance, the States hil; : 
3 lity to one or some of them, to bring 
are, generally speaking, as foreign to each other as ras ; : , 
J, court the sum admitted to be due and ¢ 
to the Dominion of Canada, whose companies are also aide of ‘a : he 
. 7 oa pleader of the claimants, if within Fe: 
active competitors in the American field. The States 
are not obliged to co-operate or to recognize any 
standards of common interest lo make certain that 
insuance companies will observe the laws and public 
policies of the States into which they come from other 
jurisdictions, they are not permitted to do business 
until licensed, the license being revocable if laws or ; ; 
public policy be infringed are bona fide claimants against such <¢ 


ation takes advantage of tl 
Congress under the Federal Constitution 
the process of the Federal courts. in caus 
they have jurisdiction, throughout F: 


tory, and makes it possible for an insurance 


regardless of State lines 

Origin: jurisdiction is conferré 
courts of the United States of suits in 
by bills of interpleader, duly verified, fil 
surance company, or association, or frater1 


ficial society, averring that one or more 


The injustice of duplicate payments on a single ation or society resides or reside withi1 
liability is apparent, but that happening has been a torial jurisdiction of said court; that sucl 
common experience in life insurance history, and is SSOciation or society has issued a policy 
still a practical problem not easily soluble in all cases. OF certificate of membership providin 
An apparently proper condition of admission into a ment of $500 or more as insurance, 
State, foreign to the domicile of a life company, 1s benefits to a beneficiary, or beneficiari« 
submission to the juris 


{ 
, 
ct 


y 


iction of the local courts and next of kin, legal representatives or 
the designation of some person, resident therein, on person insured or member; that two 
whom local process against the company may be claimants, citizens of different States. 
served. It not infrequently happens that when a pol be entitled to such insurance, indemnity 
icy matures into a claim a genuine doubt arises con- and that such company, association or soci 


I 


cerning the right to the proceeds he company ad the amount thereof into the registry of the 


mits its obligation and is ready to pay, but, faced with to abide the judgment of the court. he 
more than one claimant, cannot safely recognize either that, in all such cases, if the policy 
without possibility of double jeopardy [he obvious drawn payable to the estate of the 


way out of the difficulty is an interpleader. That way not been assigned in accordance with th 
out is closed to the company ‘ause one of the claim policy or certificate, the district court 


ants is non-resident in the jurisdiction in which the of the residence of the personal representa 
claim arises \ company interpleader not being a insured shall have jurisdiction in such su 
proceeding in rem, the company, as complainant, is the policy or certificate has been assign 

unable to bring within the jurisdiction of the local life of the insured in accordance with 
courts both claimants unle he non-resident claim the policy or certificate, the district court 


ant is willing to co-operate and submit his rights te trict of the residence of the assignee 
local adjudication. This he refuses to do, and it has sonal representative, shall have jurisd 


al irisdaict 
happened in such case that the company has been sued the policy or certificate is drawn payabl 
by one claimant in the jurisdiction in which the loss ciary or beneficiaries and there has beet 


I ile 








SoME LEGAL PROBLEMS OF LIFE INSURANCE COMPANIES 


725 





the jurisdiction shall be in the 
listrict in which the beneficiary 
ir personal representatives, re- 
In case there are beneficiaries resident in more 
‘ts than one, then jurisdiction shall be in the 
rict court in any district in which a beneficiary 
s. The act directs that the court shall hear and 
rmine the cause and shall discharge the complain- 
from further liability, and shall make permanent 
‘tion, and enter all such other orders and de- 
s as may be suitable and proper, and issue all such 
convenient 


ment as aforesaid, 
trict court of the 
beneficiaries, or the 


tomary wr as may be 
rry out ¢ nf the 
Notwithstanding apparently comprehensive 
e of this highly remedial law in aid of the safe 
nduct of a nation-wide business, not of itself the 
bject of Federal regulation but conducted by cor- 
rations domiciled in one State and operating in many 
States, it yet does not completely assure the life 
companies of relief in respect to the prob- 
to them in determining the rights of 
puting claimants The Federal courts are prop- 
careful to avoid unauthorized invasion of State 
hority, and have shown a disposition, since the en 
ent of this legislation, to be extremely cautious in 
exercise of the jurisdiction conferred. Notwith- 
ding also the comprehensive description apparently 
luding every type of possible claimant, original and 
representative, very interesting constitutional questions 
vet remain for determination as to the compulsory 
under issued out of the Federal 
Courts under this act, of executors, administrators 
ind guardians deriving their appointments and pow- 
ers from State law and subject to accountability for 
their acts to their home courts. It is to be hoped, in 
I constitutional questions if 


necessary or 
rce same 
the 


urance 


presented 


presence, 


cess 


the consideration of these 
they are raised, that the Federal judges will be mind- 
ful of the conditions described by Justice Bradley in 
his minority opinion in Doyle vs. Continental Insur- 
ance Company: 
“The needs of tl 
least those of a commercial or financial character 
ble to transact business , 
The ability to 
the business of life 


require that corporations—at 
should be 


country 


different states.’ 
available in the conduct of 
insurance a means of determina- 
as to the destination of the 
proceeds of life insurance contracts, is essential to the 
safe conduct of a business of tremendous importance 
to all the States and the Nation. This use of the 
achinery of the Federal Courts is a valuable contri- 
bution to the comfortable conduct of a country-wide 
and is a distinct benefit to every State and 
to the Nation. It represents no improper extension 
| the power of the Federal courts in derogation of 
State jurisdiction; it effectuates a purpose in aid of 
business of the country which judges of State and 
Federal courts have declared to be desirable, and 
which the doctrines of comity between the States have 
unable to bring about. 
\nother of duplicate settlements from 
me to time confronts the life companies in the acci- 
lent field. The and beneficiary are not in- 
frequently subject t 
ind the destination of the proceeds of the policy de- 
pends upon survivorship of husband or wife, parent 
child, or other policyholder or beneficiary. The 
standards of presumption of survivorship applied tn 
the absence of positive evidence as between child and 
parent, youth and age, and female, sick and 
healthy, are not exclusively or inclusively definitive 


have 


tion of bona fide disputes, 


business 


een 


chance 


nsured 


» the hazard of common disaster, 


male 


and are not easy of application to actual cases. The 
steamer sinks—the automobile wrecks—the aeroplay.e 
crashes—deaths result with effect of distribution of 
property in one direction or another, perhaps to kin 
or strangers, as juries may determine to have been 
the order of dying. The company finds itself defend- 
ant against different claimants, in different jurisdic- 
tions, and juries may render contradictory verdicts. 
Common disaster may develop judgment on a single 
liability in both New York and California. This is 
one of the problems that no prevision can foresee or 
provide against, although rival claimants may, if con- 
ditions permit, be compelled to interplead. 

Another practical problem of life insurance ad- 
ministration arises out of disappearance cases. There 
is also involved in these cases the possibility of double 
payment of a single liability, but the danger of that 
possibility in these cases cannot be helped out by in- 
terpleader. Disappearance of policyholders, “without 
a trace,’ is frequent enough to be greatly surprising 
to strangers to the life insurance business. Most of 
these disappearances are the result of domestic or 
financial trouble, some are occasioned by fear of crim- 
inal prosecution, and others are undoubtedly designed 
to enable beneficiaries to obtain the proceeds of poli- 
cies as in the case of death. The elaborate trouble 
taken in cases of the last mentioned type, to leave 
conclusive evidence of accidental death, is amazing, 
and policies are sometimes paid to beneficiaries on 
the strength of seemingly certain proofs of the death 
of persons who are afterwards found to be alive. 

The files of every company contain so many illus- 
trations of attempted imposition through disappear- 
ance, that exhaustive investigation is now considered 
necessary of every claim based on disappearance. A 
couple of years ago there was a very remarkable case 
of accidental death by fire. A very prominent citizen 
in a southern State, reputed to possess substantial 
means, a leader in the church and social life of his 
community, left his home pursuant to a usual cus- 
tom for a hunting trip on a game preserve in which 
he had a proprietary interest. There was in this pre- 
serve, for the use of the hunters, a lodge with facili- 
ties for cooking and a couple of iron cots with bed- 
ding. It was known that he had reached his destina- 
tion and that he had planned to spend the night in 
this lodge. Some time during the following day other 
hunters discovered that the building had been de- 
stroyed by fire, its contents completely consumed and 
on the frame of one of the iron bedsteads there was 
a remnant of badly charred bones which were pre- 
sumed to be those of the citizen aforesaid. The bones 
were reverently gathered by grief stricken relatives, 
and, with the coffin in which they were placed as a 
center piece, there was staged an elaborate funeral, 
attended by all the countryside, four or five clergy- 
men of different denominations delivering eulogistic 
remarks, and a final committal of “dust to dust” in the 
family lot in the cemetery. The man was heavily 
insured in different companies, and, there seeming to 
be no doubt about the death, some of the companies 
paid the claims when presented. Others. warned by 
previous experiences, set on foot an investigation 
which resulted in the discovery of the supposed de- 
ceased, alive and well, in one of the cities of a far 
western state. It was then further discovered, with 
the aid of this living witness, that the bones which 
had been so carefully gathered and gloriously buried 
were the bones of a goat which the insured had de- 
posited in the bed, where found, before setting the 
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lodge on fire. Financial troubles, which the insurance 
money was sufficient to relieve, prompted the disap- 
pearance. 

Not every disappearance has the serio-comic as- 
pect of the one just described, but there are many 
dramatic reappearances of insured persons long sup- 
posed to be dead. Many times the policies have been 
paid, and, as a rule, there is no recovery of the pro- 
ceeds, because the persons to whom payment has been 
improperly made are unable to make restitution. 

Another type of disappearance case involves no 
intended fraud and is free from any element of bad 
faith. The disappearance may have been deliberate 
to avoid some situation driving the insured to hide 
himself. He has no confidant and his family and 
beneficiaries have no knowledge of his going or of 
his subsequent residence. He fails to return for a 
period of seven years. Most States have statutes of 
one type or another setting up the presumption of 
death after seven years. Suit is brought on a policy 
payable to the estate of the insured. The plaintiff 
easily establishes the disappearance of the insured and 
want of knowledge of or concerning him ever since. 
The company is helpless against the presumption of 
death, judgment goes against it in the amount of the 
claim, and the judgment must be and is paid. Usually 
there is no comeback in these cases, but it does occa- 
sionally happen that the individual presumed to be 
dead reappears in the community in which he for- 
merly resided or is discovered elsewhere, and the ques- 
tion arises as to the validity of the judgment entered 
against the company on the presumption of death. It 
is also supposable that a claim may be made on a pol- 
icy running under extended insurance and recovery 
had thereon because of presumption of death after 
seven years’ absence. The insured then reappears and 
attempts to change the beneficiary under a privilege 
so to do in the policy. He then dies, before the ex- 
piration of the period of extended insurance, thereby 
making another claimant to the proceeds of the policy. 
In these cases, although the judgments have been paid, 
companies may be called upon to pay again, as, in most 
jurisdictions, payment under presumption of death by 
reason of seven years’ absence is not acquittance 
against a later claim in the right of one, who, though 
presumed to be dead, was in fact alive. Such prob- 
lems are from time to time presented and receive vary- 
ing solutions in different jurisdictions 

Another series of practical insurance problems 
originates in the agency field. Transactions of the 
company are necessarily conducted, at home as well 
as abroad, by agents. The nature of the business, 
requiring the negotiation of contracts in distant States, 
also makes essential the use of agents. The element 
of time is of large importance in insurance contracts 
and is frequently of their essence, but its limitations 
are in many instances the subject of possible waiver 
The companies in the conduct of their business care- 
fully restrict the authority of agents, usually with- 
holding from them all authority not absolutely neces- 
sary in the transaction of their business. They have, 
moreover, two kinds of agents, general agents and 
soliciting agents. The former have direct contact with 
the Home Office and are charged with the duty of 
delivery of policies and the collection of premiums. 
The latter have no contact with the Home Office ex- 
cept through the general agent, and their duties are 
usually confined to the negotiation of insurance con- 
tracts. They have no authority to collect premiums 
except initial premiums if entrusted by the general 


Neither g 


agents with delivery of a policy. 


agent nor soliciting agent is clothed with pow 
vary the terms of the contract or to waive any 
Practical and perplexing problems 


provisions. 
insurance companies, arising out of claims by 
holders of acts and statements of agents 
travention of delegated authority, and frequ 
ing very vital effect on the interest of | 
Every conceivable situation within the whol 
express and implied agency law is within 
ence of life insurance administration. 

We have thus far alluded to problems conn 
with the enforcement of policies. A general refet 
to the policy itself will disclose a whole bundle of 
sibilities which its framing engenders. Nice quest 
must frequently be answered as to the legal 
of the applicant for insurance, and the rig 
company to make with him the contract he desi 
In some jurisdictions insurable interest is an 
pensable requisite, in others not. The company 
be careful to know and observe the law of the St 
in which the policy is to be delivered under pena 
of having its license in the State withdrawn 
local law is disregarded. If the policyholder is 
stay satisfied he must thoroughly understand his « 
tract, and it must be drawn to permit | if 
desires it, to make changes in the beneficiary, to 
for himself the right of surrender and loan; or, if 
does not desire to retain these privileges to himself 
to make certain that they are lodged in accorda 
with his wishes. The applicant for insurance f: 
quently desires, that the proceeds of the policy sha 
be left with the company for administration and d 
tribution after his death or the maturity of his p 
cies, at such times and among such persons as 
nominates. In this respect his agreement with tl 
company, which is styled a supplemental agreement 
and is a part of the insurance contract, is to all intents 
and purposes a last will and testament controlling tl 
proceeds of the policy as though a part of his estate 
Or, instead of making the company by contract a 
administrator of the proceeds of the policy, he may 
wish them paid to some trust company under a trust 
agreement on its part to make the desired dispositio: 
of the insurance proceeds. Remembering that thes: 
contracts are to be made in as many 
there are States in the American Union, and th 
there is a wide variance among the States in the con 
tracts which insurance companies are permitted t 
make, and wide variance as to the disposition permit 
ted to be made of the proceeds of insurance policies 
through policy contracts, everything essential to th 
validity of the contract in possible accomplishment of 
the desires of the insured must be understood, antici 
pated and foreseen in the contract department of tl 
company. Every technical and legal requirement must 
be incorporated. No amount of practic: familiarity 
in daily routine automatically disposes of the difficul 
ties of daily administration found in this necessary 
commingling of facts and law. The slightest vari 
ation, born of some agent’s suggestion or applicant’s 
hobby, is likely to develop into a problem, 
the least of the problem of administratior 
the agent and his prospect ‘fullv satisfied that 
her particular problem is receiving instantane 
exclusive attention. 

Incidentally and pertinently mentior 
paragraph of general reference, there 


> 


Continued on page 773 


jurisdictio 





THE RIGHTS AND IDEALS OF ANGLO-SAXON 
DEMOCRACY 


e of the Great 


Chings Which the American and Canadian People Share in Common 


Right of Inheritance—Gladstone’s Contrast Between the Constitutional Systems 
of Great Britain and America—Essential Dogma of the Declaration of Independ- 
ence—Service of the Profession in Maintaining Fundamental Social Concep- 
tions—Mutual Confidence and Common Progress* 


By Hon. W. D. HERRIDGE 


Canadian 


sincerely for your generous 
t first of all as a measure of 
highest for the institutions which I 
ve the honour to represent, and after that as a sign 
ie friendships which as a Canadian lawyer, in past 
it has been my happiness to make with many 
ur profession in this country. I should like to 
pt it also, if not think me too presump- 
tuous, as an earnest the other friendships which 

ope to make during my sojourn among you. 
Deeply honoured as I am by your reception, face 
. face with old friends, in company with others whose 
friendship may some day be mine, you will agree, Mr. 
Chairman, I employ mere figure of speech when 
say that I am highly privileged and genuinely glad 

) be here tonight. 

When I received the invitation of your President, 
Sir, it was left with me to decide whether I could 
with propriety and convenience, appear before you 
tt only as the Canadian representative to Washing- 
but also as one of the representatives of the 
wnadian Bar Association. That Association having 
ide possible this suggested dual position, I men- 
ned the matter quite casually to an old and re- 
spected lawyer friend and received from him the un- 
xpected and unelaborated opinion that the two roles 
ere somewhat incompatible. Whether this might be 
illed a judgment in rem or was merely a ruling ap- 
licable to my particular case, did not appear. And 
| had not the hardihood to inquire whether he felt 
that the adoption of my new profession involved such 
1 renunciation of the old as to impair my legal status, 
- whether his demurrer was based on still more per- 
nal grounds. At any rate, I am quite sure that 
hough he is a rather uncompromising sort of fellow, 
could not really have meant that law and diplo- 
cy are mutually exclusive, or antipathetic, or com- 
etitive or what other word best suggests their utter 
k of relationship. For surely there can be no diplo- 
icy without law. First law, and through it the 
tablishment of rights. Then diplomacy and through 
the exercise of those rights in such fashion that 
heir enjoyment may work needless hardship to none. 
1m quite aware of the frailty of this abstract defi- 
ion and I neither wish to be bound by it nor to 
pose it on you as of any particular value outside its 
Indeed, if d, I might abandon it and 
support my first (and with a reckless 
sregard of the el rules of advocacy) re- 


THANK you most 
welcome. I accept 1 


esteel 


you Will 


tting resse 
statement 


mentary 


*Address delivere t Fift ‘ourt? nnual Meeting 


Mimtster to 


the United States 


affirm it in other words and say, that the activities 
of true diplomacy are bounded by the law. Diplo- 
macy outside the law is known by another name. 

And while there may be law—in another sense— 
without diplomacy, while there may be those who look 
upon the law not as a mediator but as a gladiator ready 
to do battle for him who first files a bill of complaint, 
while there still exists the domineering litigant to 
whom the processes of the law are an end rather than 
a means, and who therefore scouts compromise and 
presses a cause without merit and without hope, wise 
men in this practical age and in these trying times 
are coming to agree that a little less law of that sort 
and a little more diplomacy often puts them just as 
far ahead. 

So if you accept the general submission that law 
and diplomacy are inter-related—and perhaps it is not 
fitting that a novitiate in the latter should pursue the 
point further—there is theoretically no apparent rea- 
son why a diplomat should not be made out of a law- 
yer. And actually, the affirmative proposition has 
been established by the achievements of more than one 
of your foreign representatives who sprang from the 
law fully equipped for the performance of their high 
duties, and by their zeal and singleness of purpose and 
patriotic devotion have placed high their names on the 
roll of those who have advanced the interests of their 
country and promoted the cause of international 
accord. 

But they were men of exceptional talents and 
unusual worth, and while they doubtless profited from 
the law, they might as surely have prevailed without 
it. So you may say their great records do not fully 
support my contention. So be it. I am not now 
briefed to argue the question further and shall con- 
tent myself solely with the pacific observation that the 
metamorphosis of the lawyer into the diplomat is not 
too difficult to envisage when one considers the attri- 
butes which should be and are common to the two 
professions; recognition of the power of custom and 
tradition; acknowledgment of the rules set up for 
the guidance and control of individuals in a rational 
community and of nations in a civilized world; abil- 
ity to see the other’s point of view; the industry and 
patience to maintain one’s own; the spirit of concili- 
ation, loyalty to accuracy and truth. 

There was once a subject of King James the 
First, by name Sir Henry Wooton, who declared that 
“An ambassador was an honest man sent abroad to 
lie for the good of his country.” Whether moral im- 
molation on the altar of one’s country was in the 
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seventeenth century the sine qua non of ambassadorial 
proficiency must, so far as I am concerned, remain a 
matter for speculation. But I would suggest that Sir 
Henry Wooton’s cynical epigram was no more typical 
of the nature of the old diplomacy than it is of the 
diplomacy of today, when adherence to actual facts, 
avoidance of representations unsupported by them, 
maintenance of the good faith which is ever provoca 
tive of good faith, freedom from chicanery, renun- 
ciation of circumlocution and mystery — topically 
known as bunk—are the greatest assurance that in a 
foreign land, as in his own, one will make the most 
substantial progress towards fulfilling the duties with 
which he is entrusted: One may feel that, and say 
so with confidence, even though he is a diplomat only 
a few months old. 

And this admission doubtless suggests the sig 
nificance of my friend’s remark. For if he felt that 
to come before you as the Canadian representative 
was honor enough for even the most exalted of my 
new profession, then he was right, and I can sympa 
thize with the possible disinclination to invest me with 
the further distinction which the greatest kindness of 
your Association, Sir, and mine, has made possible 

However, here I am, empowered to speak as a 
lawyer or as a diplomat, while only too conscious that 
my normal infirmities are likely to be accentuated in 
either of these rules. Perhaps I may escape from this 
embarrassment if you will hear me in a sort of com- 
bination of the two, or better still just as a citizen of 
Canada—I cannot improve upon that titlk—who comes 
among you with great good will and the earnest hope 
that in some small way he may help to still further 
strengthen the bonds of friendship which now unite us 

For I know and you know that Canada within 
the British Empire and the United States are friends 
and will remain forever as such. We believe that 
they are firm allies in all that really matters. We be 
lieve that there prevails between them that spirit of 
goodwill and understanding upon which our happiness 
and prosperity, your happiness and prosperity, and the 
happiness and prosperity of the whole world so greatly 
depend. 

It would be strange if it were otherwise. We 
have so much in common: the will to achieve, to work 
out our destiny unhampered by influences beyond our 
borders, the will for political liberty, economic self 
sufficiency and social autonomy, the will to form our 
own fashion of thought, to elevate and maintain our 
own standards of life and to give to our citizens all 
the advantages which are their birthright. We have 
so much in common: the love of peace, of freedom 
and fair play; the veneration of those institutions 
upon which so surely rests that justice which main 
tains equality of rights for all f 
law and pride in the machinery we have set up for its 
administration. 

I claim no novelty of thought when I present to 
you as it presents itself to me, the picture of our in 
heritance in the law and the institutions which assure 


oul people, respect ot 


its beneficent operation. But because you have before 
been feminded of this gift we share together, I offer 
no apology for again dwelling upon its majesty It 


is worthy of our continued recognition and it claims 
our unswerving allegiance, for without it there could 
be no assurance that reciprocal and instinctive amity 
could surmount the problems which our like vigour 
engenders and our propinquity makes most real 

To me, a layman, if you please, or a lawver un 
biased by that long career of illustrious achievement 








in the picture I speak of, 
great things we share in common: 
not by officials, ni 


Ireland and of 
yond the Seas, and the President of the 
alike holding his title in virtue of 
ments; a wholesome spirit of jeal 
istrative authority and of distrust of 
encroachments 
the great tradition of the security 
and personal rights through the equal 
guaranteed by an independ 
ciary, and by the public conduct of 
ings, with advocates freely chosen from 





and there is no tradition which more deeply 
nates the mental habit of our people 
which is more potent in dictating their 
in the social and political spheres 
he eloquent words of | 
civic character: 


all know them 


legacy of affection shall reach its object 
giver is in his grave; 
to know that a learned, impartial, 
diciary is the only means of having 
have nothing timorous in them, as touching 
like the exhilaration 
e old ship, and giving 
away before a fourteen knot 
too, that if the storm comes on to blow 

go over-board ; and the gun deck is rolled 
edged with foam, 
her stern, that the sheet anchor 
are everything! 
they will carry her round the world, 


Give them good 


There can be no occasion, if yor 
on which lawyers of 
fittingly come together than on 
of the Day when the Constitution of tl 
was accepted at Philadelphia 
in your history 
1f another state 


which lawyers 


causes which lead up to it, 
which flow from it: the social and 
which it is the origi: 





and liberties of 


cerned, more nearly affected, than ( 


maintains with you the rights 
our own chosen way. 

It would be unprofitable for me 
vergence of opini 


I can make my point more 
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try; therefore, he viewed the constitution as an instru- 
ment which had set up and defined the character of 
the political institutions of the United States; insti- 
tutions that had been tried by the experience of almost 
a century and during that period had fulfilled the 
political requirements of the people of half a con- 
tinent. It was this great political fact that filled his 
eye. He was probably not entirely unaware of the 
more or less abortive confederation proposals that 
had from time to time been advanced or experimented 
with. Nor was he at all likely to be oblivious of the 
circumstance that the conception of limited legisla- 
tive or executive powers, defined in a written charter, 
was by no means new, either in practice or theory 
What conmmanded his interest was something toto 
coelo differing from all these things. He envisaged 
the framers of the constitution as practical Statesmen 
like himself, confronted with a supremely practical 
task. He saw them occupied with the business of 
framing a constitution for a sovereign people, which 
was to be based upon popular principles, upon the 
principles of equality as well as those of liberty; 
and he realized that the event had proved—the experi- 
ence of a century had demonstrated it—that these 
practical men had accomplished a theoretically impos- 
sible task. For though they had erected no fortress 
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for the forces of social and political conservatism, 
they, without abating one jot of sovereignty, had suc- 
ceeded, by means, better understood by you than by 
me, by legal limitations upon legislative powers com- 
mitted to the guardianship of an independent and 
largely autonomous judiciary, by ample safeguards 
for the supreme executive authority; they, by these 
means, had succeeded in combining stability and the 
security of fundamental rights with a complete recog- 
nition of the principle that all political authority must 
rest upon a popular basis. The practised statesman, 
the old Parliamentary hand, as he once described him- 
self, could not fail above all men to appreciate or to 
pay just tribute to the magnitude of this unrivalled 
political achievement. Nor was he likely to forget 
that federalism, as a working democratic system, ap- 
plied to a vast population as well as to a vast extent 
of territory, is the gift to the world of the generation 
who prodiiced the constitution of the United States 

There is one circumstance connected with the con- 
stitution in which it is quite conceivable that Mr. Glad- 
stone’s judgment was at fault. He was too apt to 
think of lawyers in terms of the fees which rewarded 
the law: officers of the Crown from the public purse. 
He was apt to say maliciously that his one objection 
to lawyers was that their hands were always in the 
till. It is more than likely that Mr. Gladstone failed 
to realize the credit due for the successful working 
of the constitution, to the great men, living and dead, 
who had discharged the duty of interpreting and ap- 
plying its comprehensive terms in advancing times and 
changing circumstances. That great work, need I say 
it, is the pride, nay, it is the glory, of our profession, 
not in your country alone, but wherever the system 
prevails of manning the Bench by lawyers chosen 
from the Bar. 

In thinking of your great constitution, one’s mind 
naturally reverts to the earlier instrument, the Declara- 
tion of Independence. We are all familiar with the 
violent attacks which have been levelled against it 
But after all, its essential dogma, the equality of man, 
is surely, from the relevant point of view, no very 
startling or difficult one. The Declaration probably 
surveys human beings in the juridical spirit, and con 
templates an equality in respect of rights. Assuredly, 
it is not fairly susceptible of many of the foolish con 
structions that have been placed upon it. Anybody 
who knows anything of the penetrating common sense, 
of for example, Benjamin Franklin, must feel him 
self on very slippery ground in characterizing as 
obviously foolish any proposition to which he gave 
his deliberate assent 

After all, from the beginning, the doctrine that 
every human being has rights, rights which are in- 
alienable, rights which it is the primary purpose of 
the State to protect, has been the fundamental doc 
trine. Not that we derive our rights from the State. 
but that the State is primarily the instrument for 
securing and protecting those rights And this doc- 
trine, of course, in no way denies what we all affirm, 
and what every sane man admits, that in all matters 
in which the civil government is concerned, the voice 
of the State must be final and supreme. To this doc- 
trine of inalienable rights safeguarded by the State, 
we equally subscribe; of all those things we have in 
common, none other more surely enlists our unswerv 
ing support 

And here, more broadly, it is perhaps fitting to 
say, that we of the law can at least claim this, that 
no other calling or profession has done more to main- 


tain what we regard as the fundamental concept 
of society, to establish nationally and internatic 
the supremacy of law over force, to protect indivi 
rights from every form of attack, whether that at 
be directed, as in the old days, by an autocratic 
ereign or an arrogant oligarchy, or as it may 1 
modern times, by an infatuated mob. In this 
service, our profession has been one in the U 
States and in the British Empire. 

It has been said that the things we have in « 
mon are greater than those which divide us. I tl 
it would be more real to say that the things we |] 
in common are those which do divide us—which 
us each the right and the power to move on, ind 
pendently though in accord, towards the destiny t 
awaits us. How empty would be the future of 
continent, were it not so. If our peace were guard 
by defended frontiers, if our liberty were buttress 
by suspicion and dislike, if our social progress wer 
built upon the condemmation of society in the other 
state, if our economic welfare were purchased at the 
price of the other’s economic destruction, if bad-wil 
held us asunder and force held us at bay, how long 
could we prevail, each in his own way and each 
his own good? It is certain, not for long 

3ut with peace ensured with our common 
of it, with liberty safeguarded by a like recognition « 
what it means, with social autonomy built out of the 
individuality of our own people, with economic suffi 
ciency following upon a common capacity fot 
work, with a common passion for justice and a c 
mon obedience of the law holding us straight up 
our determined path, how long may we not go 
For all time, so that we remain true to those thir 
upon which rest our liberty, our social contentm 
and our economic security; and which are the thing 
we have in common. 

I do not know whether in the old days diplo: 
were given to public speaking. If they were not, 





may perhaps feel there might be something to be sa 
from the point of view of both the public and 

diplomat of the present day, as to the inadvisabilit 
of encouraging innovations in the customs of this « 
and proved profession. But I imagine they wer: 
The opportunities for original exposition on mattet 
relating to their native countries were so immense tl 
neither professional reticence nor personal mod 

would be likely to renounce the luxury of telling ot! 


people something they did not already know 
Nowadays, alas, diplomats cannot so readily e1 
joy that stimulating experience. By this I do 
mean that we have yet reached a state of univers 
knowledge or that foreign representatives ‘may not sti 
be able to enlighten their audiences as to facts and c 
ditions in their own countries familiarity with wl 
reflects a mutual advantage. They assuredly can a1 
do. But what I mean is that the old fine full char 
for startling and dramatic disclosures of 
figures has not survived the days when con 
was by horsemen and beacon fires and sailing ship: 
and that sort of thing, and when publicity vet falter 
before the barriers of time and space and desy 
the oratorical handicaps that fact imposes am gl 
it is not the fact As the representative fac 
try concerning which we believe, I trust without ur 


egotism, you are pretty well informed, I ar rtic 
larly glad For with that knowledge paralleling 

it does the knowledge we have of you, we are tl 
hetter able to continue in all earnest and sympath« 
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advantage, it is indeed natural and right that we should 
be generous in our praise of each other’s achievements, 
and kindly in our sympathy for each other’s misfor- 
tunes, and true in our support of each other’s rightful 
ambitions. For we must know that upon our com- 
mon progress, upon the realization of our individual 
and just purposes, depend the peace and harmony of 
this continent, and to a great extent the welfare of 
mankind. 


Scissors-and-Paste Opinions 

EWER written opinions mean relieving the 

appellate courts of an unnecessary burden with 
the probable result that the opinions that are ren- 
dered will be better in a great many cases. The 
reduction will also doubtless contribute to the ulti- 
mate extinction of that species of opinion, now hap- 
pily on the decline, which Chief Judge Cardozo of 
the New York Court of Appeals refers to as the 
scissors-and-paste style and which he thus describes : 
“They are known but too well. The dreary succes- 
sion of quotations closes with a brief paragraph ex- 
pressing a firm conviction that judgment for plain- 
tiff or for defendant, as the case may be, follows as an 
inevitable conclusion. The writer, having delivered 
himself of this expression of a perfect faith, com- 
mits the product of his hand to the files of the Court 
and the judgment of the ages with all the pride of 
authorship. I am happy to be able to report that 
this type is slowly but steadily disappearing.” 
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International Solidarity, the Need Imposed on Civilized Races, Under Pain of Extinct 
to Remain United and to Collaborate Harmoniously, Is the Great Conception 


for the Days to Come—Genuine Friendly Sentiments Must Underlie It 
—The Ties of a Common Profession* 
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By MAITRE FERNAND PAYEN 
Batonnier de Ordre des Avocats 4 la Cour d’ Appel de Paris 


Y dear Confréres: When your President did 
me the honor of inviting me to attend this 
meeting, I must confess to some hesitation 

before accepting. Having accepted, I have come 

but not without some apprehension. 

It is not that I did not keenly desire to see the 
United States. We all know, we Europeans of 
every country and of every profession, what we 
have to learn from you and we are not loath to 
cross the ocean to learn it. 

Neither had I any doubts about the welcome I 
might be given. I knew from those of my brethren 
who have visited you before n 
the lawyers from France—and I had no apprehen 
sions lest you might not, this time, extend to the 


e how you receive 


Batonnier of the Paris Bar as eager and as hearty a 
welcome. But .. . but I am afflicted with 
an infirmity most hun 
I know no English. And under such a handicap 
might we not repeat the unfortunate incidents 
which have made famous the Tower of Babel! 

Nevertheless I have come, confident in the 
truth of the words of your great Emerson, “friends 
are men who understand each other without words 
A sign, a look, is quite sufficient,” and confident 
also, and that is safer still, in the skill of my kind 
interpreter. 

May he say to you, at least, may he assure you 
with what heartiness I bring to the lawyers of the 
United States the fraternal greetings of tl 


liating, almost inadmissible; 


lawyers of France? A Frenchman and a lawyer, it 
is in that dual capacity you have invited me in a 


gesture that is not, I quite realize, a gesture of 
banal courtesy but a gesture which is significant, 
doubly significant \- Frenchman and a 
lawyer, it is in that dual capacity I have come 


’ it may not be only agreeable 
to me but useful and beneficial to all. 

A topic that is much talked, gentlemen, is that 
of international solidarity \nd it is proper that it 
should be. International solidarity, the need im 
posed upon all civilized races, under pain of extinc- 
tion, to remain united and to collaborate har 
moniously, that is the great conception for the days 
to come—a conception quite new today, still quite 
young, which has been germinating since the wa: 
in the minds of all those men who are giving 


conscious that my vis 


' 


*Address delivered on Sept 7, at the Fift Fourth Annual Meet 
ing of the American Bar Association at Atlantic City, N. J. This is 
a translation of M. Payen’s address A was delivered in Frenclt 


made and read to the meeting y M. St. Laurent of the Quebe Ba 


1 anxious care to what the future 


thought an 
portend. 

It is coming to be looked upon with us, 
France, as I am sure it is with you also, almost 
dogma—a dogma that even now brooks no i 
credulity ; the brotherhood of men which the Fren 
at the dawn of the revolution were the first 
preach to the citizens of their own country, they 
feel it their province to be the first in these times 
to preach it to the nations of the world 

But how can this seed of sympathy and unit 
which is in the minds of all be made to grow? H 
best can it be made to flower and to bear fruit? 
That is the difficulty. 

Philosophers are still asking themselves if id 
could have arisen and developed in human bt 
without words to give them form 

Feelings, in any event, because they refer 
exterior and living 
form of expression. They may remain for a time 


-+ 


objects, certain! require sol 


articulate in the recesses of a fond heart. But th 


are nourished and fortified only by being ex 
pressed. Friendship itself, howsoever tranquil 
still it be by its very nature, emerges strengthens 
from the splendid manifestations of which—I | 


an instance of it here today—it is sometimes 
occasion. 

Manifestations which are useful, I venture 
repeat it, manifestations which are helpful f 
peace of the world, and not only when they bring 
together, in international conferences, great 
ical leaders. 

Political international conferences are tak 


place every day And they are extremely bene! 


It is alwavs of great benefit to have pastors « 
to an understanding and preach concord to tl 
flocks And if those pastors ente! nt compas 
whereby their flocks renounce wars and quart 
with each other, assuredly I must rejoice 


But nevertheless I shall look with greater equan 
itv into the future if I see those flocks linking the: 
selves together in their every-day life in bonds 
persona! friendships True understanding 
confidence | 
only sure pledges of lasting peace 

The days when rulers contracted alliances 
made declarations of war without reckoning 


vetween the peoples themselves ar¢ 






feelings of their subjects are days of the past. T1 
now lies in the old French saying “T am the 
leader. Therefore I follow them.’ 

Friendship between two nations 1 \ 
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SOLIDARITY 





is without doubt, in pro- 


ssional groupings that such relations may most 
y y be established 
i [he ties which a common profession creates 
: ween the men who belong to it—be it an indus- 
; ry, a trade o1 liberal calling—are the strongest 
es in the world next to those which spring from a 
nmon blood. Man is always attracted to the man 
H hom he resembles, and how be unlike when one 


is followed the same studies, when one has 














ndergone the same training and when one’s daily 
4g e is engrossed by the same cares and the same 
f cupations? 
3 Perhaps there may be between traders, between 
« lustrialists and between financiers unfortunate 
~ ts and struggles for profits easily 
5 fterence even on brotherly counte- 
. between us lawyers there can 
at nature. Nothing tends to divide 
raws us together—for the con- 
| 1eters of ocean need not be 
t. Ours it is to give the example 
neficial international relations. 
tional association of lawyers which 
" the war has for its object the or- 
n { and each year in a different 
: ngress of representatives of the 
py vorld. We hope and trust you 
4 re to that association. We trust 
you will come to it in large numbers, that you will 
‘ a exercise in it your influence which will properly be 
extensive o1 \nd if you request that those 
nnual congresses be held from time to time on 
; ur side of the ocean, I will certainly be in the 
& forefront to s rt your proposal. 
i Thus there ll grow up among the Bars of 
ex ; the whole world a sincere friendship. the impor- 
tance of which can scarcely be exaggerated, if one 
nsiders the part the lawyers play everywhere in 
he making of the laws and in the conduct of public 
ffairs and in the formation of public opinion. 
Now if it sy for us, gentlemen, to under- 
; stand each other as lawyers, how much easier it is 
still for us to understand each other as citizens of 
wo countries united in bonds so ancient and so 
. lose 
The farther the roots of a plant reach down 
nto the earth, the more firmly is that plant attached 
the soil. 7 der kindly sentiments become, 
the more clear! they take on the form of an 
rresistible instit 
a Can one conceive of any older or more firmly 
rooted friends! han ours? 
The other day in New York, I noticed in a 
public square the statue of a young man slight, 
( graceful, heroi springing forward to offer his 
word And I saw engraved on the socle of 
4 he statue ette.” 
t In Paris in a broad avenue, near my home, 
here is also a statue, the statue of a man austere, 
; imple, powerful, serious, who sits his horse in the 
ttitude « 1 who lifts high his sword 
a salute t e. On the socle there is en- 
he graved “Was g 
That old nterrupted friendship you know— 
w recently it 
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was made young again on the battlefields of the 
great war. 

The lawyers of the Paris Bar, even less than 
all other Frenchmen, cannot forget it. 

In 1914, 1,275 of them gave up the peaceful 
trials of the courts to go forth under the soldier's 
tunic to try a more important issue. . . . They 
met the youth of the United States come to try 
along with them the same issue. . . . That is not 
forgotten and we will never forget it. 

Friendship! that friendship which links to- 
gether the Bar of America and the Bar of France, 
that friendship which unites America and France 
friendship of the post-war period, outgrowth true 
and powerful of our old pre-war amity! May it bear 
plentiful fruits, may its happy contagion spread to 
every other nation for the triumph everywhere of 
peace and universal concord, 


Binder for Journal 


The Journal is prepared to furnish a neat and service- 
able binder for current numbers to members for $1.50. The 
price is merely manufacturer's cost plus expense of pack- 
ing, mailing, insurance, etc. The binder has backs of art 
buckram, with the name “American Bar Association Jour- 


nal” stamped on it in gilt letters. Please send check with 


order to Journal office, 1140 N. Dearborn St., Chicago, III 
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Scene at the Opening Session of the Fifty Fourth Annual Meeting of i Am 
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American Bar Association at Atlantic City, Sept 17-19. Inset Is Municipal 
he Meeting Was Held 








FRENCH IMPRESS ON THE ENGLISH, AMERICAN 


AND CANADIAN SPIRIT 


Translation of the Address Delivered in French by Hon. William D. Guthrie of New York, 


in Response to the Address of Batonnier |] 
of Appea 


ONSIEUR THE BATONNIER: Your hosts, 
M the American Bar Association, desire that 

their welcome and the pleasure that your visit 
gives them shall be expressed in your beautiful and 
poetic French language, 
and they have done me 
the honor to name me as 
their spokesman to you 
and the Order of the 
Advocates at the Court 
of Appeal of Paris, of 
which you are the Baton- 
nier and the eminent 
delegate. We _ heartily 
appreciate the prestige 
of this Order of French 
Advocates which for cen 
turies has incarnated in 
France the nobility of 
the Robe, the principles 
of law and justice, the 
science of jurisprudence 
and the highest profes- 
sional sentiment of duty 
and moral courage. 
These virtues, we do not 
forget, were manifested 
in their noblest degree 
by Malesherbes in his 
historic defense of King 
Louis XVI before the 
Convention and by his 
noble and serene death 
upon the revolutionary 
scaffold. 

We are deeply 
touched by the senti 
ments of professional 
confraternity which you 
have so eloquently ex 
pressed on behalf of the French Bar and which we, 
your colleagues of America, reciprocate. We heart 
ily thank you for the exquisite Sévres lamp that you 
have so graciously presented to our Association on 
behalf of your celebrated Order of Advocates. It 
will always be treasured as a souvenir of the solid 
arity of our profession and a permanent token of 
the enduring friendship and esteem and the historic 
ties that unite us to the Bar of France 

We shall never forget the cordial hospitality 
with which the Bar of Paris received us on the oc 
casion of our visit seven years ago in 1924, the 
splendid and stirring receptions and sumptuous en 
tertainments that you offered to us, and the elo 
quence with which your predecessor, the Batonnier 
Fourcade, addressed us in the Palais de Justice. He 








WILLIAM D. 


ayen of the Order of Advocates at the Court 
| of Paris 


nobly spoke of the value of such a reunion « 
who, living under different skies, and notwithstanding 
the divergence of laws, customs and traditions, have as 
their common ideal the unique and holy pride of bein 
the ever faithful and de- 
voted servants of Justice 

You will recall the re 
ply of our leader, Mr 
Hughes, then President 
of our 
now Chief Justice of the 


Association and 


United States, in which 
he proclaimed not only 
our sentiment Of gra 

tude towards the Frencl 


Bar, but also our sense ot 
the unity of the aims and 
destinies of the profession 
throughout the world, and 
that he declared that this 
unity was so profound 
that the differences in out 
systems only excited a 
keener interest and a pro- 
founder desire to under- 
stand their historical or- 
igins and their effects. 
And he added that if we 
have the sense of profes- 


sional solidarity, so also 
have we a_ professional 
community of interest, du- 
ties and_ responsibilities 
The same sentiments ani 
mate us today 

For American or Ca 
nadian lawyers, no recrea 


GUTHRIE tion of the mind could be 


Blank & Stoller, In more stimulating nor more 
instructive and inspiring 
than to seek and discover in France across the centuries 





the genesis and the sources of many fundamental prin 
ciples in our jurisprudence and political institutions 
and thus to establish the antiquity and continuity of 
their history. In a word, to realize the debt which our 
system, our thoughts, and even our beliefs, owe t 
France, and to recognize the imprint that French juris 
prudence, thought and genius have left uy 
institutions and laws 
During many centuries after the Norman Con 
juest in the year 1066, the administration of the 
aw in England was essentially French. The Ki: 
l his court spoke French; the laws 
were enacted in French; the lawvers pleaded 
French; the judges rendered their judgments 
French; the famous Year Books were long printed 
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French; the current literature, whether legal or 
rwise, was either French or Latin, and even 
old Anglo-Saxon tongue, such as it has sur- 
became two-thirds French. 
fusion of French culture, 


1 down to our days, 
t be affirmed that this i1 


nch ideas and French language has long disap- 
red or vanished from the superficial aspect of 
life and thought of England and America, it 


ght to be replied that there is here, in truth, not 
appearance or effacement, but complete and 
tile absorption. 

We may illustrate a striking manner the 
ench impress upon the spirit of the English if 
cite, as a typical example, a law enacted by the 
two centuries and a 
This law pre- 


1 
} 


nglish Parliament in 1311, 
ilf after the Norman Conquest. 
ribed the text in Latin for the coronation oath of 
ie King of England, but the Parliament added a 
ite declaring that if the King was not “lettered” 
si Rex non fuerit litteratus), he should take the oath 
French. The French Ambassador, Mr. Jusse- 
rand, remarked in his “Literary History of the 
nglish People” that the idea that an English King 
ould pronounce his coronation oath in English did 
t seem then to have occurred to anyone. 
In truth, the French language and French 
profound and often pre- 
English, American and 
ideals and jurispru 


thought have exercised 
onderant influence upor 
anadian thought, language, 


lence. 

After many centuries of forgetfulness, if not 
of disdain or repudiation, the researches and studies 
of the great English jurists, Pollock and Maitland, 
at last showed the extent of this influence. They 
demonstrated that French reigned as master in the 
judicial systems of England during the five cen- 
turies that followed the Norman Conquest. These 
celebrated jurists added that the French had im- 
pressed a mark so indelible upon the entire body 
of English laws that it would not be an exaggera- 
tion to say that at the present time nearly all our 
words which have a technical value are in a cer- 
tain sense French words. They affirmed that among 
the most important and enduring effects of the 
Norman Conquest should be noted its effect upon 


the language of English lawyers; and they philos- 
ophicaliy added that language is not an instrument 
which we govern at our will, but that it governs us. 


ne could be accorded to-night, 
it would be particularly interesting for an American 
lawyer to trace back France our constitutional 
conception which lifts our fundamental laws and 
the rights of man above all governmental power, 
whether that of a king of the representatives of 
the people. Thus, we uld find in the Parliaments 
of France under the Ancien Regime the prototypes 
of the Supreme Court of the United States to which 
appertain the right and duty to declare null every 
exercise of power by executive or legislature in 
conflict with the fundamental laws, which we call 


If the requisite ti! 


constitutional provisions \ great Frenchman, 
Montesquieu, was the oracle of the founders of our 
Government, and the successors in France of 


Montesquieu, the Fre: 
generation to generat 


jurists and publicists from 
have continued to inspire 


us with their principles of jurisprudence and of pub- 
lic, constitutional and international law. 

When, Monsieur the Batonnier, you were in 
attendance at Murray Bay two weeks ago at the 
annual meeting of the Canadian Bar Association, 
you recalled the motto of the Province of Quebec, 
which is “Je me souviens” (I remember), and you 
appreciated its poetic and inspiring significance. 
The same sentiment prevails throughout the United 
States. You will find among my fellow-citizens a 
very real souvenir and a very true appreciation of 
France and of French thought and genius. Above 
all you will find it this anniversary year which wit- 
nesses the sesquicentennial celebration of the vic- 
tory at Yorktown in 1781. That glorious victory 
was the direct and magnificent fruit of the Treaty 
ot Alliance of February 6, 1778, between the France 
of Louis XVI and the United States of America, 
and the result, in great measure, of the ample, valor- 
ous and generous coéperation furnished by the 
French Army and Navy under the command of 
three illustrious Frenchmen whose names will be 
immortal in the history of our country: Lafayette, 
Rochambeau and de Grasse. 

In his proclamation, the President of the United 
States has ordered that this anniversary shall be a 
national holiday, and he has recommended that it 
be fittingly celebrated in our churches, universities 
and schools and in other suitable public places. We 
regret that your engagements will not permit you 
to be present at these celebrations and the national 
ceremonies at Yorktown on October 16-19, and thus 
be able personally to bear witness to the French 
Bar and the French people as to the fact that we 
Americans also remember France and the services 
she rendered a century and a half ago in aiding us 
to conquer our independence and liberty. These 
services will ever be remembered. You may well 
affirm to your colleagues in France that time will 
neither eftace nor obscure the sentiment of Amer- 
ican gratitude. This sentiment will ever survive 
with the eternal souvenir of France which is pres- 
ent everywhere on the Continent of North America, 
and is cherished in countless American hearts that 
do not forget. 


The Junior Bar 


66 HE Junior Bar was on the program on Sep- 
tember 16, 1931, at a round table meeting of 
the Committee on Legal Education of the American 
Bar Association at the Association’s meeting in At- 
lantic City. The committee was told that the Bar 
Association of Kansas has recommended the idea of 
a probationary bar to the Bar Examiners of that 
State, and that it has a fair chance of being adopted. 
“It became clear that the idea is going through 
a process of development. A new tendency is to 
advocate the organization of the juniors in the Bar 
for the purpose of enlisting their youthful idealism 
in the regeneration of the Bar, on the theory that 
youth is more idealistic than disillusioned maturity, 
and gives greater promise of producing results in 
that direction.”"—From The Panel, Sept.-Oct. 
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FREDERICK W. LEHMANN 


It became the sad duty of the Execu- 
tive Committee at Atlantic City to announce 
the death of Hon. Frederick W. Lehmann, 
a former President of the American Bar 
Association. A committee has been ap 
pointed to draw up suitable resolutions, and 
its report will be made at the Committee’s 
mid-winter meeting. The Journal will print 
in the next issue a brief tribute to his char- 
acter and career, prepared by one who knew 
him long and well and is therefore peculiarly 
fitted to write about him. 


A CASE OF QUICK ACTION 


Few proposals have received such 
prompt approval all along the line as the 
plan for cooperation of the Federal Judicial 
Conference and the Bar, formulated by the 
Committee on Rule-Making Power and 
Judicial Councils of the Conference of Bar 
Association Delegates. The plan was pro 
posed and approved by the Conference at its 
Atlantic City meeting, approved by the As 
sociation a day or so thereafter, and by the 
Judicial Conference itself at the session held 
in Washington, D. C., on October 1, 2 and 3. 
Approval by the Bar of the various Federal 
districts and steps to carry it out may be 
taken as a matter of course. 

The germ from which all this rapid de 
velopment came was a suggestion made by 
Chief Justice Hughes in his address at the 
meeting of the American Law Institute last 
May. In speaking of the work of the Judi 





cial Conference, he expressed the hope t! 
it might be developed and referred to a | 
posed statutory amendment authorizing 
Conference explicitly “to recommend to 
Congress from time to time such changes i1 
the statutory law affecting jurisdiction, pr 
tice, evidence and procedure in the differ 
Federal District Courts and Circuit Courts 
Appeal as may seem desirable.” He added: “| 
trust that legislation to carry out this i 
portant recommendation will be enacted 
the next Congress. If the work of the C 
ference is thus developed I trust that it may 
be possible to secure the general cooperati 
of the Bench and Bar in a manner perhaps 
similar to that which was successfully 
lowed when the revised Federal Equit: 
rules were adopted. We await with kee: 
interest the result of the comprehensive sur 
vey of the business of the Federal Court 
which is being made by the National Con 
mission.” 

The Committee on Rule-Making Powe 
and Judicial Councils of the Conference of 
Bar Association Delegates was of the opin 


sf 


] 


ion, to quote its report, “that in these last 
sentences the Chief Justice has called upon 
the Bar for a public professional service ot 
a high order.” It therefore proceeded ti 
initiate the response in the form of the plan 
for cooperation set forth in the resolution: 
approved by the Association and printed in 
the report of the proceedings. ‘The plan, in 
brief, is that the President of each state Bat 
Association cooperate with the United 
States Circuit and District Judges in the 
several states in the appointment of a com 
mittee of three members of the Bar from each 
district, which committee is to meet from 
time to time with the United States Circutt 
Judges; and that one member of these Bat 
committees be selected to represent each ci 
cuit at an informal conference to be held at 
Washington a day or two before the regula: 
meeting of the Conference of Senior Federal 
Circuit Judges. All this of course was con 
ditioned on the proposal being acceptable to 
the Conference. After elaborating it some 
what the Committee added: 

“If the National Conference of Seniot 
Federal Circuit Judges is to be expected by 
Congress to recommend changes in the 
statutory law or in the rules of court which 
are to govern federal practice; if they are 
to consider as, of course, they must and will, 
the various reports of the Wickersham Com 
mission, they will need the continuous as- 
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stance and cooperation, as the Chief Jus- 

e has suggested, of the Federal Bench 

nd Bar throughout the country. Tem- 

rary committees are not enough. The 
velopment of a judicial system calls for 
ntinuous study. 

“We suggest that the plan outlined above 

a simple, natural and convenient method 
‘ securing to the National Conference this 
ssistance and cooperation. The representa- 
ive members of the Bar thus chosen should, 
nd undoubtedly would, be glad to serve 
ithout compensation, from a sense of pro- 
fessional responsibility, ond, while it would 
e proper that their expenses for travel and 
attendance at the meetings should be paid 
from some federal appropriation, if there is 
any available for the purpose now or in 
future, even that is not necessary for the 
purpose of the experiment. Many men 
would willingly pay their own expenses for 
such a purpose just as members of the 
American Law Institute, of the American 
Bar Association or of this Conference now 
pay their own expenses to attend the meet- 
ings.” 

The report of the Judicial Conference 
at Washington—which will be printed in full 
in the next issue of the Journal—gives the 
extremely favorable reaction of that body to 
the plan, under the head of “Cooperation of 
Bench and Bar.” It says that “in seeking 
to improve the administration of justice in 
the Federal Courts, it is the opinion of the 
Conference that there should be active co 
operation of the Bench and Bar. The Con- 
ference has noted with interest the recom- 
mendation to this end that has been made 
by the Committee of the Conference of Bar 
\ssociation Delegates which was approved 
by that Conference at its recent meeting. 

“It is deemed desirable that in each dis- 
trict a committee of representative members 
of the Bar should be appointed either by the 
District Judge or Judges, or by Bar Associa- 
tions, to confer with the District Judge or 
Judges. There will thus be afforded an 
opportunity for judges and lawyers not only 
to consider together whatever defects in 
administration may be said to exist within 
the respective districts, but proposals for 
remedies may be brought to the test of the 
most expert judgment. Inconsiderate pro- 
posals will thus be promptly discarded and 
ittention centered upon such as may appear 
to have merit. Inquiries into the adminis- 
tration of justice should be appropriately 
localized and generalities give place to a 


definite examination of particular problems. 
In many instances, it is not unlikely that 
needed improvements may be obtained by 
simple arrangements suited to local condi- 
tions. Whenever questions arise which re- 
late to the administration of justice in its 
more general aspects, opportunity may 
be afforded for bringing such questions, 
through representatives of these district 
committees, to the attention of the annual 
conference of federal judges within the cir- 
cuit. Again, as a result of such studies in 
Circuit conferences, proposals may be pre- 
pared and thoroughly matured for the con- 
sideration of the annual Judicial Conference 
of the Senior Circuit Judges. 

“The Committee of the Conference of 
Bar Association Delegates has suggested 
that a representative member of the local 
bar committees could be chosen to represent 
each circuit at an informal conference to be 
held at Washington shortly before the regu- 
lar meeting of this Conference. While the 
integrity of this Conference, as a judicial 
Conference, should be maintained, the Con- 
ference would welcome this cooperation of 
the Bar.” 

The members of the committee who 
proposed the plan thus approved are: Frank 
W. Grinnell, Chairman; George Wharton 
Pepper, T. J. Kimborough, John D. Black 
and Murray Seasongood. 


THE ANNUAL MEETING NUMBER 


In accordance with its practice of many years, the 
JourNAL devotes this issue entirely to the report 
of the Annual Meeting. It contains the principal 
addresses delivered at the main sessions of the 
meeting, with the exception of one address, which 
will appear in the next issue. It is greatly to be 
regretted that lack of space has prevented giving 
more attention to the addresses and proceedings be- 
fore the sections and auxiliary bodies, for they fur- 
nished a wealth of interesting material. To have 
done so would have been to undertake an impos- 
sible task for one issue and would have still further 
duplicated material which will appear in the Annual 
Report of the Association. However, as the recom- 
mendations of the sections are brought to the atten- 
tion of the general meeting of the Association for 
final action, members who were not present at the 
Annual Meeting may rest assured that the report 
of the proceedings in this issue gives definite infor- 
mation as to everything which reached that stage 
at Atlantic City. 
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THE PART PLAYED BY MEMBERS OF THE 


OF COURT OF ENGLAND IN THE FORMATION 
OF THE UNITED STATES 


How Discovery of America Fired the Imagination of the Members of the Temple—D: 


and Sir Walter Raleigh—Sir John Popham, Sir Edwin Sandys and the Virginia Con 
pany—"The Great Charter’—Principles of American Revolution Were Learned 


in the English Inns of Court—Coke’s 


Decision in Bonham’s Case Part 


Played by Middle Templars in Revolution, Confederation and Making 
Constitution, Etc.* 


By Sir Lynpen Macassey, K. B. E., K. C. 
Leader of the Parliamentary Bar of England; Bencher of the Middle Templ 


HE somewhat presumptuous subject of this 

address, I hasten to say, was not selected by 

me, but was chosen for me. To the brilliant 
address of your distinguished President, conspicu- 
ous for its recondite research into your constitu 
tional origins, it was thought, I imagine, that it 
might provide a background of human interest, 
were I to sketch the part played by certain members 
of the English Inns of Court in the formation of 
your great country. 

There are four Inns of Court in London, who 
alone possess the right of calling persons to the Bar 
of England, as those of you will remember who did 
the English Bar the honor of visiting them in 1924, 
and of whose visit that Bar cherishes the most de- 
lightful memories. They are the Inner Temple, 
the Middle Temple, Lincoln’s Inn and Gray’s Inn, 
no one possessing, or even claiming any precedence 
over another. It was not, you may be surprised to 
hear, the “Study and Practice of the Law,” which 
was the primary object of an Inn of Court. Sir 
John Fortescue writing in 1468 in his well-known 
work “De Laudibus Legum Angliae,” described 
them in their lighter moments as schools where 
young Englishmen were taught singing and dancing 
and all the accomplishments and commendable 
qualities requisite for gentlemen But the chief 
function, as Sir John explained in rather portentous 
Latin, of the life and curriculum of the Inns of 
Court was to inculcate into their young students 
ideals of public service and a breadth of vision and 
a national outlook. The narrow scholastic life of 
the Universities, in those days, sowed no such seed 
in the hearts and minds of young Englishmen. This 
notable public service the Inns of Court discharged 
consistently as their main function from the be 
ginning of the fifteenth until the close of the seven 
teenth century, when legal studies became their 
primary responsibility. 

In 1616 Ben Jonson in “Every Man out of his 
Humor” apostrophizes the Inns of Court as “The 
noblest nurseries of humanity and liberty in the 
Kingdom.” 

Later in 1/00 Sir Henry Chauncey, the well- 
known historian, who Master-Treasurer in 

*Address delivered on Sept. 18 at the Annual Meeting of the 
American Bar Association nti t 


1685 of the Middle Temple, describe 
Court in this way 

“These Societies were excellent S« 
the education of youth, some for the | 
the seats of Judicature, others for the 
and others for affairs of State.” 

Those of you who visited the Inns 
1924 and who attended Sunday Servi 
tiful Temple Church, the history of 
interwoven with the national life of | 
remember the time honored bidding 
“asks for a blessing on the Universities 
Inns of Court” in order that “Ther¢ 
be wanting a due supply of persons, 
to serve God both in Church and State 

With such ideals and such an 
permeating the Inns of Court, you can 
ture how the discovery of America 
nation of the members of the Tem 
to the ordinary environment of an 
traditions of the Knights-Templar, 
low soldiers of Christ,” whose ancient 
Middle Templars occupied in comn 
Inner Templars 

Literally and in fact the Middk 
to many of the members “The nurse of 
ment and heroic enterprise.” It was 


le that the ingenious doctrine 


Temp 
toriality of Sea Routes” was first | 
which for years was based the frui 

a mythical “North West Passage,” 

a Middle Templar, Adrian Gilbert, tl 
patent was granted for the incorpo! 
“Colleagues of the Fellowship for the 
the North West Passage.” And it 
Middle Templar, the intrepid navigat 
Drake, (1539-1596) who by his dauntl 
tions to the Spanish Main, as your 
torian Mahan so graphically desc 
lished i 
land’s Sea 
out which no permanent settlement 
people in America could ever have sur 
haps, it is not without effect upon 
Students who are called at the Middle 


ower against the might 


American Seas the Supremacy 
. 
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ty years of pany’s first expedition sailed. 








Sar. 


age, when he transferred his practice to the 
\nother relates that for purposes of relieving the 
tedium of his legal practice he used to leave the 
Middle Temple and associate himself with gentle- 
men of the road. Popham died in 1607, immediately 
after having realized his ambition of forming the 
Virginia Company. 

\nother Middle Templar was foremost amongst 
those who assisted Sir John Popham in procuring 
the incorporation of the Virginia Company; that 
was the eminent Sir Edwin Sandys (1561-1629). 
It was he who fell into disodour through advocating 
before the Parliament that impeached Bacon the 
then novel proposition that accused prisoners should 
have the right to be represented by counsel. At a 
later period, in 1614, he achieved much popular 
fame, when he was arraigned before the Privy 
Council and bound over for declaring in Parliament 
that even the King’s Authority rested upon the 
clear understanding that there were reciprocal con- 
ditions which neither ruler nor subject could violate 
with impunity. Sandys was the draftsman of the 
Virginia Charter of 1606 which gave the colonists 
“all the liberties, franchises and immunities of Brit 
ish Subjects”—but conferred upon them no political 
powers. 

On 


19th 


December, 1606, the Virginia Com- 


did 


But Fate not 
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prove any more kind to this expedition than to 
those of Raleigh. The appalling experiences of the 
would-be settlers are described in “The Discourse” 
of George Percy (1580-1632), also a member of the 
Middle Temple, who was one of the party and after- 
wards became the Governor of Virginia. Today one 
sees clearly that what caused the early failures of 
the Virginia Company’s colony was the action of 
the Company taking out as colonists the “rogue and 
vagabond” element of the community, men who 
were ready to dig for gold, but were not willing to 
dig to cultivate the earth or to undertake laborious 
pioneering work. In the edition of Bacon’s Essays 
of 1612 appeared the essay on “Plantations,” which 
strongly criticised this policy of trying to make a 
colony out of the sweepings of the Kingdom. 

The condition of the Colony in Virginia was 
precarious when once again a Middle Templar 
saved the situation. Sir Edwin Sandys devised an 
entirely new policy for the administration of the 
colony and, after great opposition, succeeded in 
forcing it through. He induced the company to 
take drastic action against the disorderly elements 
in Virginia and to bring out from England an or- 
derly class of men who really desired to make a 
permanent home within the Colony. In so doing 
he laid the sure foundation on which the colony 
was afterwards to be developed. 

It is the greatest tribute to Sandys’ genius that 
he was the first to realize that any successful settle- 
ment of English people depended upon the colonists 
obtaining some measure of political control, and to 
some slight measure he secured that for them by 
a Charter of 1612. It was, however, not until 1618 
that he was able to procure for them the “Great 
Charter” which will always be famous, as under it 
the first representative government in America was 
established in 1619 and by it freedom of speech, 
equality before the law, and trial by jury were as- 
sured. The Hon. James M. Beck, who was the 
very distinguished Solicitor-General of the U. S. A., 
and whom we know so well and honor so highly 
in England, says in his most interesting book on 
“The Constitution of the United States of America” 
(1924) that “these Charters were the beginning of 
Constitutionalism in America and the germ of the 
Constitution of the U. S. A.,” and he also says that 
“Sandys might not fancifully be called the 
‘Father of American Constitutionalism.’” Mr. 
Beck recalls the interesting fact that these Charters 
were put into legal form for royal approval by Lord 
Bacon himself, the Treasurer of Gray’s Inn. 

During the century and a half which elapsed be- 
tween the establishment of the Colony of Virginia 
and the Revolution of the thirteen American Col- 
onies, members of the Inns of Court in London 
played an important, perhaps a dominant, part in 
establishing the foundation of law and in the forma- 
tion of judicial institutions in the American Colon 
ies. The late Chief Justice Taft draws particular 
attention to this in his “Foreword” to Mr. E. Alfred 
Jones’ book on “American Members of the Inns of 
Court.” As the Chief Justice says, “Many of the 
law officers of the Colonies, including Judges and 
Attorneys-General and District Attorneys, ap- 
pointed by the Crown before the Revolution were 
members of either the Middle Temple, the Inner 
Temple, Gray’s Inn, or Lincoln’s Inn—far the 
greater number, however, being of the Middle 


too 








Temple,” and he goes on to point out that their in 
fluence on the profession and practice of the 

in the Colonies was such, to use his own wor 
that “When the Revolution came on, the legal 
mosphere of every community was permeated w 


the principles and the methods of the Comn 
Law” with the result that, again quoting textua 


the Chief Justice, “We embodied in the Bill 
Rights in our Constitution the principles of 
British Constitution as they had been establish« 
at the Common Law.” 

When the “American Revolution” 
seemed to many thoughtful Englishmen to const 
tute a national disaster that nothing could ever 
counterbalance. But if it was the beginning of the 
United States of America, it was, paradoxically, the 
beginning of the British Empire, as it exists today 
Those who will examine into British Imperial His- 
tory will find that the loss of our American Kin 
men put an end to the English “Mercantile Theory’ 
of colonization, by which is meant the exploitation 
of its colonies by England, merely for England's 
trade, and that it implanted in the heart of Eng- 
land a new ideal of Empire, in place of a system 
precariously balancing its forces on the 


occurred, 


twin as 
sumptions of mother country supremacy and col 
nial subordination, an ideal of a commonwealth 
free communities based on equal partnership and 
united by the ties of a common language, race and 
sentiment. 

No doubt now remains that 
which the American Colonies justified their seve 
ance from the mother country, were 
which their young lawyers had learned 
lish Inns of Court. Many of the young colonis 
in America used to come to the Inns, of 
especially to the Middle Temple, and 
remarkable characteristic was a highly developed 
sense of constitutional morality. As Mr. Beck points 
out, in his book on the Constitution of the United 
States of America, they vehemently held as a funda 
mental principle that the English Parliament was 
precluded from enforcing upon them laws or meas 
ures opposed to the national rights of human beings 
They derived this conception from Coke’s decisio: 
in Bonham’s Case (1609-1610), 8 Coke Reports 114 
an action against the College of Physicians for im 
prisoning an alleged unqualified physician, when 
Coke laid down the doctrine which is supported | 
three other Chief Justices, Hobart, Holt and Pop 
ham, that the judiciary had the power to nullify a 
law if it were “against common right and reason.’ 

By English jurists Coke’s opinion would not 


the principies 


principles 


in the Eng 


Court, 


their most 


now be accepted, but whether he was right or 
wrong is immaterial; there was the principle au 
thoritatively laid down and as authoritatively it was 


accepted by the young colonial lawyers 
Unconditionally accepting, as they did, Coke’s 
proposition, it is not therefore to be wondered at 
that American lawyers elevated into high constitu 
tional issues the differences of the Col with 
the Mother Country, as to the right of the English 
Parliament to tax the Colonies and the right of the 
English Crown to confer upon custor 


onies 


ns inspectors 


power to make general searches and seizures an 
to enforce the navigation laws. We have there the 


explanation of the vehemence with which the fore 
most Colonial lawyers contended that these rights 
claimed by the English Crown were intrinsically op- 
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to natural law, contrary to eternal truth and 
and justice and therefore non-existent in law. 
190} ratricidal strife that followed, 


lhroughout the 


; ile Templars played prominent parts uphold- 
q berty. In 1774, when the Continental Con- 
s was convened to prepare a statement of rights, 

: h it was alleged had been infringed by Eng 
: since 1762, Peyton Randolph (1723-1775), who 
the distinguished first President of that Con 

. was a Middle Templar. So was the last 

lent of the Congress, Cyprus Griffin, after- 

ils one of the judges at the celebrated trial in 


7 of Aaron Burr for treason. 
When, in 1776, the Declaration of Independence 
drawn up, on the committee which settled it 
1 Middle Templar. When it 
adopted by a congress of the thirteen colonies 
July—which you now celebrate as Inde- 
Day—there were appended to the Decla- 
u f five Middle 


John Dickinsot 


no less than 


lars, destined later to occupy high positions in 
United States, those of Edward Rutledge (1749- 
800), afterwards in 1798 Governor of South Caro- 
Thomas Heyward, Junior (1746-1809), ap- 


nted in 1778 Judge of the High Court of South 
Thomas McKean (1734-1817), President 
f Delaware in 1777, and first Chief Justice of Penn- 





inia in 1777 and Governor of Pennsylvania in 

); Thomas Lynch, Junior (1749-1799), of South 
Carolina; and Arthur Middleton (1743-1787), of 
South Carolina There was also appended the 
nature of one ber of the Inner Temple, Wil- 


’ 


ls Chief Judge and later Gov- 
\nd while the colonists were 

two famous Middle 
rs in g fighting fiercely for 
Edmund Burke, M. P., and John Dunning, 

P., (1731-1783), who was Treasurer of the Mid- 

e Temple in 1779. It was Dunning who moved 
Parliament 7 ind secured the carrying of 


Paca, afterw 
rnor of Maryland 
hting for themselves 


iting 
a England were 


in 1/80 


he famous resoluti that “The influence of the 

Crown has increased, is increasing and ought to be 

liminished.” He became the first Baron Ashburton 
1732 

\ further role was reserved for a Middle Tem- 

lar in America The conduct of the war by the 


unde r the 
authority 


mists was 
hich had persuasive 


7 


direction of a Congress 


only over the 


rteen sovereign and independent States and no 
authority over individuals and was only able to 
ure the co-operation of the several States by 
r and not of legal right. The First necessity 


vas obviously to create a central government with 
ttective power. [There was general chaos; con- 
ess could neither tax the individual States nor 
is the Middle Templar lawyer, 


1729 > 


+ 


ruitin them. It 









in Dickinson (1732-1808), who in 1776 prepared 
he draft of the “Articles of Confederation” between 
You know him best as the “The Pen- 
’ l and the author of the 
nous “Letters from a Farmer in Pennsylvania,” 
ritten in 1767-1768 in condemnation of the Towns- 
end Acts of 1767. To him is ascribed the paternity 


otates. 


in of the Rey 


{ the immortal phrase “no taxation without repre- 
ntation.” John Dickinson became President of 
elaware in 1781 and in 1782 Governor of Penn- 
lvania. 

Che end of the War of Independence, when con- 
ided by the preliminary peace of 30th November, 










1782, saw the thirteen Colonies rent by disorder, 
anarchy, and lawlessness. How, under such condi- 
tions, faced by almost insurmountable difficulties, 
the American Constitution was evolved, is one of 
the most vivid stories in human history. Among 
the fifty-five representatives who attended the Con- 
stitutional Convention at Philadelphia were some 
prominent Middle Templars. You will remember 
that while unanimity attended the first serious busi- 
ness of the conference, Dr. Benjamin Franklin’s his- 
toric dinner on 16th May, 1787, to broach “his cask 
of porter,” as his invitations expressed it, that 
unanimity soon evaporated. 

I need not recall to your mind, the two ap- 
parently irreconcilable proposals debated at the 
Convention, the “Virginia Plan” with its fifteen 
points, the plan of the big States; and the “Jersey 
Plan,” the plan of the small States, nor how at last 
on the 16th of July, unexpectedly and dramatically, 
the well-known compromise was effected, viz., pro- 
portionate representation for the larger States in 
the House of Representatives, and equal representa- 
tion to the small States in the Senate—which latter 
equality of representation, you will remember, can- 
not be altered by any amendment of the Constitu- 
tion. 

After this compromise came the really crucial 
work, and to a Middle Templar is to be attributed 
much of the credit of its ultimate success. The 
decisions of the Convention had to be embodied in 
the formal draft of a Constitution. On 24th July 
a “Committee on Detail” consisting of five persons, 
was appointed for the purpose. Without doubt, 
that Committee would have fallen a long way short 
of its attainment but for the impressive personality 
of the Middle Templar who was its Chairman, John 
Rutledge (1739-1800) of South Carolina, afterwards 
in 1795 the second Chief Justice of the U. S. A—a 
man of immense constitutional knowledge, a fin- 
ished orator, of great personal influence and power, 
the possessor of outstanding ability and amazing 
versatility. He himself prepared the draft of the 
Constitution. Rutledge’s committee did its great 
task in ten days of intense work. It handed its 
draft to the convention on 6th August. The Con- 
vention made certain additions and amendments 
to the draft, approved it, as so amended, and then 
appointed a “Committee on Detail” to revise the 
style of and arrange the articles. On 12th Septem- 
ber this Committee reported. On 15th September 
the convention finally adopted the draft. On 17th 
September, 1787, exactly one hundred and forty- 
four years ago tonight, it was signed by the thirty- 
nine members of the convention, all who had re- 
mained of the original fifty-five. Your immortal 
Constitution bears, I am proud to think, the signa- 
tures of three members of the Middle Temple, John 
Rutledge of South Carolina; Jared Ingersoll (1749- 
1822), first Attorney-General of Pennsylvania; and 
Wil. Livingston (1723-1790), the Governor of 
New Jersey, 1776, who comes from the same Scot- 
tish family as I do. His bookplate is inscribed “Will 
Livingston of the Middle Temple.” 

For the drafting of some of the State constitu- 
tions, Middle Templars were also responsible. 
Thomas McKean drafted that of Delaware, and of 
a committee of eleven, which was appointed in 1776 
to prepare a constitution for South Carolina, no 
less than six were Middle Templars, Thomas Lynch, 
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the younger, Arthur Middleton, Charles Pinckney, spiritual home for American-born stude 
Charles ¢ ‘otesworth Pinckney, John Rutledge, and law in, is shown by the fact that man 
Thomas Heyward. American lawyers, members of other 

In the persons of eminent American lawyers sent their sons to the Middle Temple 
upon the Middle Temple Bench, we today maintain a few illustrations: Andrew Hamilt 
enduring ties between the profession of law in Eng- who was Counsel for Zenger, the Nev 
land and in the United States. In 1905, the Hon. in the famous action for libel in 17. 
Joseph Choate, American Ambassador in London afterwards Attorney General, Speake: 
from 1899 to 1905, and the twenty-first President of © \ssembly, and Judge of the 
the American Bar Association, was elected an Hon Court ol Pennsylvania, although hin 
orary Bencher of the Middle Temple. His was the of Gray's Inn, sent his son, Andrew, 
first case where a non-British subject had ever been Middle lemple. This Andrew Hamilt 
elected an Honorary Bencher of any Inn of Court. Was he who designed the State Ho 
In 1919, the Hon. John William Davis, who has . : 
so much honored the English Bar by taking the signed and the Constitution of 
Chair tonight, American Ambassador to London 
from 1918 to 1921, and Solicitor-General of the the design of his own Gray’s Inn. 
U. S. A., from 1913 to 1918. In 1922, Chief Justice Sir John Randolph, Attorney-General 
W. H. Taft, who had been the twenty-seventh ginia, and also a member of Gray’s 
President of the United States from 1909 to 1913, Middle Temple his sons, Peyton, in 
and had been appointed Chief Justice in 1921. In_ in 1745, who afterwards took op] 
1924 the Hon. Frank Billings Kellogg, American American Revolution. Peyton 
Ambassador in London from 1923 to 1925, and _ stated, the first President of the 
President of the American Bar Association in 1912- gress in 1774; John was the last 
1913. In 1924, the Hon. Charles Evans Hughes, of Virginia under the Crown. 
Secretary of State of the United States, 1921 1925, Daniel Dulany—the elder—Attor 
and a member of the Permanent Court of Arbitra Maryland and a member of Grav’s In 
tion at the Hague since 1926 and President of the Paniel. who was destined to become 
American Bar Association 1924-1925. In 1930, Gen- tinguished lawyer in Maryland 
eral Charles Gates Dawes, the present \merican Maryland,” to the Middle Temple 
Ambassador and Vice-President of the United By 1815 the number of American-l 
States since 1925, known to all the world as the Inns of Court had increased to about 
distinguished author of “the Dawes Plan,” and were members of the Middle Temple, and 
in greatest proportion to the Inner Templ 
: to Lincoln’s Inn as to the Inner Temple 
an Honorary Bencher, one of your most eminent 4, Gray’s Inn. It is not without significance 
and distinguished uals. the Hon. James M. of the 146 admi to the Middle Tempk 
3eck. than half of that pot Be went there betwee 


appened that on the 22nd of June, 1922,I was When feeling we 2. os betweet 
lap] 1 t , , 141 
Colonies and England, indicating that the Midd 


« > > 2 > : £ > : > 4 > > ¢ ‘ 
called to the Bench of the Middle Temple along then regarded as the traditional home 
with and at the same time as Chief Justice Taft. principles of American liberty. 
As we sat together, at the top of the Middle Temple I would like to have laid some greater 
Hall, immediately before the High Table, waiting nection between the United States and the [1 
; - ° ‘ 7 ddie Te . have not beer 
for the slow and time-honored procession of the than the Middle Temple, but I have not be 
Raat lan ame te ; he High Tab! their records as I have been able to do those 
enchers passing to theit seats at the ign ible, the Middle Temple 
and for the formal invitation to be addressed to The time allotted to me has run inex 
each of us by the Butler of the Inn: “With the My tale is told, and I have reached my 
. , 1p en only able to sketc } res 
compliments of the Master Treasurer and members _ been only able to sketch in the merest 
f tt poet . 4] Midd T io. , my address, yet the simple facts it records \ 
of the bench of the iddle Temple wilt you be upon my mind this conviction, for the validit ty of which I rel 
pleased to take your seat among them,” the Chief less upon arguments of reason than upon matters wh acm ts anscet 
Tustice seemed to be laboring under strong emotion. all reason. I cannot help feeling oa the common origin of t 
. ; . . Sar O Ca z Z gland presenti : 
Perhaps thinking it wanted an explanation, he sud Bat t America and the Bar of England, r are 
hein eniil “T feel oth be ik Cndien Sars do, men of the very highest attainn vd it 
dently Sai to me, 1 feel strangely moved, Minding so many varied spheres of public servi and the com: 
myself sitting here in the home of Blackstone in __ possession by both Bars of the same fundasnental om 
the very cradle of the Common Law of England an] of common law; and the common acceptance by ‘both Bar 
of America.” And he obviously was. Some two the sam high standards of integrity, morality and ethics n 
i ‘ | hief T ¢ aid. “Witl ’ a] our two Bars “blood-brothers” in the truest sense, and 
years ater, the Chief justice said, \ ith my rea stitute a most powerful integrating influence between Engl 
affection and deep admiration for the Common Law, and America, which only time and ir rcourse betwee 
because of the principles of civil liberty which it two Bars are needed to forge into a link that never 
broken 
ss aa But it is, unhappily, only in the value 
of my life. ; template that circumstances may arise wl 
By far the largest number of American-born sons in both England and America m: 
students that have come to any Inn of Court in Lon into fictitious issues of law between our 
7 wD 11T , pon lz rs 
don have come to the Middle Temple. It has al pular differe ur may call wy owe 
' ; o- , . to take different ca opposing views. 
ways been so. Be efore 1700 only seven American Flowever great may be that pressu 


phia in which the Declaration of Ind lependence 


drawn up, and in doing so, he 


Gravs Inn rejoices in having upon their Bench, as 
- i . 


preserved, I deemed this one of the great honors 


+} 


born students had been admitted to the four Inns permits, my hope is expressed in t 
of Court in Lowden, f whom five proceeded to the “Yet. still. from either 

Middle Temple, one 1 nner Temple and one The voice of blood sh 
to Gray’s Inn. That tl i e Temple was gen More audible than speec! 
erally recognized in the American Colonies as the We are one.” 








A ROUNDED HALF-CENTURY OF GOOD WILL 


n. James M. Beck, Responding to the Address cf Sir Lynden Macassey, Tells “The 
eadroll of the Good Relations Between the Bars of Our Two Countries”’—Mentions 
Gray’s Inn’s Contribution to the United States in the Person of One Lawrence 


Washington, a Bencher, Without 


Whom There Would Have Been No 


George Washington* 


Members of the American 
Association: When our excellent—but 
¥ rn President invited 
paper that we 
just been privil 
ear, I understood 
ing more 
ted than tha 
few word 
terpret the 
which the 
\ssociati 
Lynden’s 
he very val 
bution that 
le to the lite 
Association 
I have no 
accept the ch 


+ 
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vhich has been thr 
me by Mr. Davis 
n illustrious Bencher of 
Middle Temple 
vever, | could an 
as to the com] 
ve merits of his 
nd mine by a sing 
istration. Among 
Benchers of Gray’s Inn 
here was one Lawrence 
Washington, an ancestor 
| the immortal Georg 
if it had not 
Lawrence Washing 
n there would 
been no George \W 
gton, and if there 
een no George VW 
eton there might 
en no United St 


am embarrassed, as Mr. Davis was, by the 


t that I had 


xpress to Sir Lyn 


intended in a very few words to 
the great pleasure that his 
sit had given to us, but unfortunately he is not 
ere and our message must be one of condolence 
his regrettable illness and our appreciation for 
ontribution he has made to this notable gather- 


I shall, therefore, be brief in some comments 
n the adtiress that have heard. To speak 
ply and in plain English, 1all not indulge in 


“Address delivered on Sept. 1 t th y Fourth Annual Meet- 
g { the Amer n B Association. at tlan City 


HON. JAMES M. BECK 


any excessive exuberance of voluble polysyllabicity. 

(Laughter.) Moreover, I shall not attempt any 

bilingual stunt, such as was given by our talented 

colleague, Mr. Guthrie, last night, who in making 

his “response” delivered 

an eloquent speech in 

French and then in- 

terpreted it to us who 

are not so fortunate in 

having any knowledge 

of the French tongue. 

The only other tongue 

with which I have any 

distant acquaintance is 

German, and perhaps if 

there had been a German 

speaker I might possibly 

have written a German 

speech and then followed 

it with a translation, but 

I am sure that I would 

not have done so in any 

event, because, not being 

a master of the German 

language, as Mr. Guth- 

rie is of the French, I 

have a very wholesome 

respect for any foreign 

language. The danger 

of attempting a foreign 

language reminds me of 

a story that Fritz Kreis- 

ler told me some time 

ago about the great 

German orchestral con- 

ductor, Hans _ Richter. 

He believed that he 

could talk English very 

Harris & Ewing §=well. He was crossing 

- ~ the English channel and 

as the water was very rough that day he perceived 

upon his wife’s face a very clear evidence of sea- 

sickness, and he saw that she was about to faint, and 

therefore he determined that instant first relief was 

imperative. In the German tongue there is a word 

called “schwindeln,” which means “grow dizzy” or 

“faint,” and in the confident belief that he could 

talk English he said to the steward, “bring me a 

steamer chair for my wife, when she does not lie, 
she schwindels.” (Laughter.) 

It was said in an old proverb that “good wine 
needs no bush,” and Rosalind paraphrased it by 
saying, “A good play needs no epilogue,” and while 
it is presumptuous to paraphrase Shakespeare, let 
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me say, a good address needs no epilogue, especially 
as we are shortly to enjoy Gilbert’s whimsical 
travesty on trial by jury. Nothing that Mr. Gil- 
bert’s whimsical imagination could produce is half 
so funny as some jury trials in reality. 

I remember an illustration of how jurors are 
swayed which was told to me by one of the Presi- 
dents of the American Bar Association; in fact one 
of its founders, Francis Rawle, who had profound 
respect for the common law. He more frequently 
quoted English decisions than American, and one 
day he was defending a case where the plaintiff had 
lost his arm in an accident, and opposed to him was 
one of the shrewdest jury lawyers of Philadelphia, 
and in the midst of the trial Mr. Rawle, in a precise 
and dignified way said, ‘““May it please your Honor, 
there seems to be no necessity for proceeding fur- 
ther and I will now read to you a decision of the 
Court of King’s Bench which is conclusive that the 
plaintiff must be nonsuited.” Whereupon the 
lawyer for the plaintiff looked at the jury, three or 
four of whom were Irishmen, and said, “You cut 
off my client’s arm and then to deny him redress 
quote a decision of the King’s Bench.” Of course, 
Mr. Rawle lost his case. 

We have been reminded in Sir Lynden’s ad- 


mirable paper of the great rock from which we 
have been hewed. It is delightful to know that 


American institutions, and above all, our Constitu- 
tion, have such a real connection with those Inns 
of Court, for it is true that common law as taught 
in the Inns of Court inspired many of the political 
ideals which are incorporated in the Constitution 
of the United States, and it is true that behind the 
thirty-nine men who on that last fateful day of the 
convention of 1787 met to sign this great document 
there were the mighty shades of Simon de Montfort, 
Coke, and Hampden and Elliott, Sandys and Lil- 
burne, and, perhaps in all fancy, it might be said 
that the battles for liberty were not fought alone 
at Yorktown and Saratoga, but also at Evesham 
and Naseby. Cromwell was a soldier for constitu- 
tional liberty as was George Washington. The 
only difference between the two was that George 
knew that he was forming a Constitution for a 
new Nation, whereas Cromwell was quite passively 
unconscious of the fact. 

One question has been suggested to me in 
listening to Sir Lynden’s address. I suggest it with- 
out attempting to solve it. There being this close 
and intimate relationship at the time of the Revolu- 
tion between the Bar of America and the Bar of 
England, how came it that in the period of the next 
one hundred years there were almost no relations 
of fellowship between the lawyers of the two great 
divisions of the English-speaking race? The fact 
is Sir Lynden’s visit happens almost to round out 
fifty years of intimate and most delightful associa- 
tion between the Bar of America and the Bar of 
England, but prior to that time there was no evi 
dence, so far as I have knowledge, of any disposition 
to recognize either the spirit of fraternity or of com- 
mon ties between the Bars of the two countries. 
Great English Judges came to America more than 
fifty years ago and while they doubtless were re- 
ceived socially and to some extent in political circles 
with all the distinction that their importance justi- 
fied, the Bar, so far as I know, never noticed their 
presence. Great and illustrious jurists and lawyers 












from America visited England, such as Chief Ju 
Jay, John Quincy Adams, Henry Clay, Daniel | 
ster, and others, and we would have thought at 
least in the case of the great Statesman, Wel 
that the Inns of Court would have regarded it 
great honor to welcome by some hospitality 

the most illustrious lawyers in the history of 
English-speaking race. I attribute it, and th 
my only possible explanation of it, to the fact 

we lawyers regarded the War of the Revolutio: 

a conflict of legal rights and even of legal phr 
and that possibly the animosities of t 
ended last with the members of the Bar of the ty 
countries. While the rest of the people had la 
forgotten the old points of difference, there was 
lingering feeling among the Bars of the two 
tions of a lasting and permanent se 
tie which had before the war bound us to the c 
mon traditions of Westminster Hall 

The fact is, as much as my examination justif 
me to express an opinion, it was about fifty ye 
ago that the turn of the tide came, and we owe 
peculiarly to the New York Bar Association, wh 
in 1882 invited Lord Chief Justice Coleridge to \ 
America. The Lord Chief Justice came. I reme: 
ber the visit well. I had not then called 
the Bar, but I was in the last year of my legal noviti 
ate. Lord Coleridge spoke, I think, in twenty-five 
American cities, and made a far greater number of 
speeches, and he made so profound an 
by the beauty of his diction and eloquence in deliv 
ery, and above all, by the cordial spirit with which 
he met his American audiences, that from that day 
to this the American Bar has been honored by simi ‘ 
lar expressions of good will from the other 
the sea. 

In 1896 Lord Russell came to this country, and 
you will remember the meeting was held in Sara- 
toga. Lord Russell delivered one of the most elo 
quent addresses I have ever heard, and he, together 
with Sir Frank Lockwood, the wit of the English 
Bar, delighted us with their presence and good fel- 
lowship. 

And then in 1901 there was another manifes 
tation of the changed relations between the bar 
the two nations. Today, over thirty years later, it 
is still an occasion that, whenever referred to | 
those who participated in it, is recalled with pleas 
ure. It was a great dinner given in the Middl 
Temple at the instance of Lord Chief Justice R 
sell in honor of the American h and | 
Every Judge of England was there, with the exce; 
tion of Lord Russell himself, who unfortunately 
was taken ill a few days before the dinner and died 
a few days thereafter, but the dinner was nota 
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side 
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for the cordiality of sentiment, and, above all, for 
the recognition that has never ceased to exist, of 
the fact that whether we are English or America: 


lawyers, are one in a spiritual allegiance to tl 
great traditions of Westminster Hall 

Then came 1903. Sir Frederick Pollock, the 
great test-writer and philosopher 

Then in 1907, and so far as I know he 
a lawyer, came Viscount Bryce. 

Then came the meeting in Mortreal in 
This was another notable 
tenacity with which the English people cling to any 
custom, the tenacity which they have for past tra 


ditions, for it was a tradition that the Lord Chancel 


Vas n 
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event, considering the 









A RouNbDED HALF-CENTURY OF Goop WILL 747 





tuld not leave his country, and thus leave the 

seal of his office behind him. At the instance 
gg, 

obtained from His Majesty to leave the seal 

igland, where I suppose it safely re:nained, and 


me to Montreal to address the A™nerican Bar 


own fellow brother, Mr. Kellogg, permission 
| 


ciation 

Then in 1919 we had Viscount Finley. 

In 1921 Sir John Simon, at the present time 

unquestioned leader of the English Bar, and 

ibly he had at that time when he came to see 
few, if any, rivals for that great honor. 

In 1921 came Lord Shaw. 

In 1923 came Lord Birkenhead, at the bar the 
st brilliant advocate of the present generation 

later Lord Chancellor, and probably the most 
iant extemporaneous speaker on either side of 

\tlantic. He had his faults, but his virtues were 
iter. He was a warm friend of America, and 
ng a warm friend, he spoke to us with frankness 
| candor, and those of us who knew him lament 
passing of so gr at a lawyer and jurist. 

Then I might call attention to the fact that in 
22 Chief Sauales laft visited England, and I hap- 
ened to be in England at the time, and I wish I 
uld convey to you some realization of the interest 
ken in his visit and the real affection of the Eng- 
sh Bench and Bar for the late Chief Justice. I 

ink many of you remember his chuckle, that an- 

ipatory chuckle with which he always preceded 
ny joke, and which always told us that a joke was 

ming. He left an impression on the English Bar 
because he combined wit and wisdom and by his 
geniality captured all his auditors. 

And finally, and by no means bringing it to 
late, when we speak of the delightful relations be- 
tween the English Bar and the American Bar, we 
can never forget the great pilgrimage to London 

| the warmth of the hospitality which we re- 
ceived. How can we ever forget the welcome that 
we received in 1924 when we went to England on 

at ever-memorable pilgrimage. Why, there never 
vas anything like it in the history of the English 
Bar. I venture to say that no such event had taken 
lace before, and it is not too much to say, so far 
as we can look into the future, that no such event 

ill ever happen again. The city, the ancient Uni- 
ersities, the Church of England, the Bench and 
Bar, the Parliament and Cabinet, and finally the 
King himself, < united to make this group of 
\merican lawyers feel that they were again at the 
earthstone of the glish-speaking race, that they 

ere again in the home whence they had derived 
he great heritage of the common law. (Applause.) 
Ve enjoyed the entertainment, the lavish entertain- 
nents which crowded one upon the other in almost 
tumultuous fashion, and possibly to the satisfaction 

f most of us, the Eighteenth amendment was not 

force in England. The generous wine cellars of 
he Inns of Court were almost emptied. To us, 

ho enjoyed this lavish hospitality, it was as if 
ncrease of appetite had grown by what it fed on.” 
\s for our hostss’ hospitality, there was “no winter 
it. An autumn ’twas that grew the more by 
reaping.” 

If Sir Lynden were here I would like him to 
ear this recital, this bead roll, if I may so call it, 
f the good relations between the bars of our two 
ountries, so that he will see that he too is a part 


of a notable picture. He too remembers the rounded 
half century of good will between the lawyers of 
England and the lawyers of the United States. 

If I continue I fear that I would follow the ex- 
ample of the ghost of Hamlet’s father. You re- 
member the ghost, before he saimenaand his famous 
recital on the battlements of Elsinore, said “Brief 
must I be.” Thereupon he proceeded to speak from 
midnight to early dawn, until “the glow worm 
showed the matins to be near.” 

I am not going to speak longer, gentlemen, be 
cause a far better entertainment is about to begin. 
I was speaking to fill in time. Well, it is now 9:45 
and therefore in conclusion I venture to make a 


motion, if I may, Mr. President: 

“T move that the Secretary of the Association be instructed 
to convey to Sir Lynden Macassey an expression of deep re- 
gret on the part of the American Bar Association that he was 
taken ill, and an expression of great pleasure at the compli- 
ment paid us by his visit, and of the interest with which we 
have heard his valuable contribution to the literature of the 
American Bar Association.” 
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ASSOCIATION’S WORK AT 


MENDED 
cessation of property interest on termina 
Also 


Executive 


constitution to provide for 


tion of membership adopted 


amendment giving Committee 
power, under certain conditions, to reinstate a 


member who has resigned 


Amended By-Laws so as to authorize Com 


mittee on Professional Ethics and Grievances 


to express its opinion concerning proper 
“judicial conduct,” but with proviso that such 
shall not deal 


judicial discretion or decision 


opinions with questions of 
Also authorized 
Committee, by another amendment, to con 
sider information as to judicial conduct of any 
with 


members and to proceed in accordance 


rules adopted and approved 


Instructed Section of Legal Education to 
continue efforts to secure adequate instruction 
schools and ex 


in Professional Ethics in law 


amination of applicants for admission to Bar 


on this subject. 


Approved resolution that prosecution should 
be permitted to comment on the fact that de 
fendant did not take the stand and the jury be 
allowed to draw the reasonable inference there 


from. 


Approved certain principles designed to safe- 
guard rights of defendants against unlawtul 
methods of law enforcement 

Approved recommendations of Section on 
Patent, Trademark and Copyright Law for 
legislation amending Sections 4888, 4892, 4896 

United States; 
for amendment of 4895, 4888, 4894, 
4903 and 4886 of same; also for repeal of Sec- 
tions 4917, 7 


4922 and 973 of same. 
ceedings elsewhere in this issue for subject 


of Revised Statutes of the also 


Sections 


( See Pro 


matter of proposed changes.) 


Approved Uniform Interest 


Principal and 


Act and Act to Secure Attendance of Non 
Resident Witnesses in Criminal Cases, pre 
sented by Commissioners on Uniform State 


Laws, and recommended them to states for 


adoption. 


Reaffirmed its position in favor of the ad 
herence of the United States to the Permanent 
Court of International Justice, adopted at the 
Memphis meeting 


ATLANTIC CITY MEETING 


Approved Federal Legislation authorizin 


regulation of motor vehicles operating in 


state Commerce as common Carriers on public 


highway over regular routes or between fixed 


termini. Also recommended 


White Bill, Seventy First Congress H. R. 3830 


be amended in certain particulars. 

Approv ed proposed measure 
vessel for injury to structure on land and right 
vessel 


to injured party to proceed against 


owner in any U.S. District Court having juris 
diction; also approved amendment to U. S 


Code, Title 28, Section 572, increasing admir 
alty proctor’s docket fee on appeals to $100 and 
allowing reasonable cost of brief of successful 
party. 


Authorized Committee on Communications, 
through a delegation of the Committee’s mem 


bership, to represent Association at Interna 


Telegraph and Radio conference at 


in 1932 


tional 
Madrid 


Juridical Congress, in the role of observers 


and at next International 


Supplements to 


Ethics to consider 


Authorized Committee on 


the Canons of Professional 
both supplements and amendments to ( 
f Professional Ethics and of Judicial Ethics 
Authorized Committee on the Practice f 
Law in the District of Columbia to consent to 
such changes in the wording of bill now pend 
ing in Congress as the committee might deem 
or advisable. 
\dopted Memorial Resolution on the late 


Marvel. 


necessary 


President, 


* Awarded Medal 


for distinguished Service to American Juris 


Josiah 


American Bar Associati 


prudence to Associate Justice Oliver Wende 


Holmes of the United States Supreme Court 


Adopted resolution favoring appointment of 


representatives of Federal Bar to cooperate 
with Conference of Senior Federal Circuit 
Judges, as recently suggested by Chief Justice 
Hughes 

Adopted resolution expressing heartfelt 


thanks to the New Jersey State Bar 
tion, the Atlantic County Bar Association, the 


officials of the State of New Jersey, the muni 





pal authorities of Atlantic City and the 





that proposed 


giving lien on 
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) FIFTY FOURTH ANNUAL MEETING CARRIES OUT 
CONSTRUCTIVE PROGRAM 














Important Features in Harmony with “Constitution Week’’—President Boston’s Address 
eals with Historical Aspects of Government as Constitutionally Designed—Inter- 
national Solidarity of the Profession Much in Evidence at the Meeting—Distin- 

guished Representatives of English, French and Canadian Bars Bring Mes- 
sages of Good Will—Cooperation of Federal Bar with Conference of 
Senior Judges of Circuit Courts of Appeal Is Planned—Other De- 
cisions Reached at Meeting—Growing Activity of Sections— 
\rtistic Note Struck in Local Arrangements—Attendance 
Surprisingly Good 





HE Atlantic City meeting had numerous at- 
tractive features but the gorgeous setting in 


vhich it was held will probably linger longest 
in the memory of those present. The surge and 


thunder of the Atlantic were at its door. The 
municipal auditorium, capable of housing 
veral large conventions at the same time, made 


great inclosed spaces almost seem the equivalent 
‘the great open spaces” we hear so much about. 
nd the building looked out upon a beautiful classic 
eristvle on the water’s side, which might have 


been the columns of a white temple erected on some 
dland “to the stern god of sea.” 
Spaciousness and sunshine, an atmosphere of 
eisure, unbounded hospitality, and accommodations 
every kind which left nothing to be desired, 
ght not unnaturally have had a relaxing influ- 
nce on the Association’s work at this meeting. 
Such was not the case, however. An examination 
the proceedings, and of the summary of things 
iccomplished, printed elsewhere, will show that the 
Fifty-Fourth Annual Meeting did its full duty and 


onstituted another step in the never-ceasing for- 
rd march of the organization 
The meeting was held during “Constitution 
Week” and this doubtless suggested some of the 
st important features of the program. President 
ston’s address—following a tribute to the late 
resident Marvel—dealt with some of the historical 


ernment, and in doing so he 
ypted an unusual mode of approach, quite differ- 
from the conventional style of dealing with the 
Constitution. The address of Sir Lynden Macassey 
ilt with “The Part Played by Members of the 
nglish Bar in the mation of the United States.” 
\lso sounding a note in full harmony with the 
eek were radio addresses by Chairman F. Dumont 
Smith, of the Committee on American Citizenship, 
hich was read in his absence by Mr. Charles P. 
Megan, of Chicago, and by Attorney General Wil- 
im D. Mitchell, who spoke on “The Abdication by 
he States of Powers under the Constitution.” The 
tter address was broadcast from Boston on Satur- 
Sept. 19, under the auspices of the American 
\ssociation, and both were sent out over the 
twork of the National Broadcasting Company. 
The international solidarity of the profession 
is more in evidence than usual at this meeting, 
ree of the principal speakers at the general ses- 


spects of our Po 
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sions and one at the banquet being distinguished 
representatives of the law in foreign countries. 
Sir Lynden Macassey has just been mentioned; 
to the regret of all, he was ill and unable to 
deliver the address in person, although he had 
come to Atlantic City for that purpose. It was 
therefore read in his absence by Secretary Mac- 
Cracken. A response was made by Hon. James M. 
Beck. Then there was the address in French of 
satonnier Payen, head of the Order of Advocates 
at the Court of Appeal of Paris, responded to in 
French by Hon. William D. Guthrie of New York, 
and the address of Minister Herridge of Canada. 
Sir Alexander Lawrence, of the Solicitor’s Branch 
of the profession in London, spoke very interest- 
ingly at the banquet, and confirmed President Bos- 
ton’s description of the Parliamentary Bar in Eng- 
land. 

One of the principal addresses of the gen- 
eral sessions was by John R. Hardin, President of 
the Mutual Benefit Life Insurance Company of 
Newark, N. J., who outlined “Some Legal Prob- 
lems of Life Insurance Companies” and cited some 
extraordinary situations which are constantly aris- 
ing in the conduct of that vast business. Director 
William Draper Lewis, of the American Law Insti- 
tute, gave his annual report of the progress made 
by that organization. The address of Hon. Albert 
D. Ritchie, Governor of Maryland, delivered before 
the Section on Public Utility Law, before an audi- 
ence equal to that of one of the general sessions, 
should also be mentioned as one of the main events 
of the meeting. He spoke on “The Power Question 
—Let Us Not Go Revolutionary,” and was listened 
to with more than usual interest for reasons that 
hardly need to be set forth. 

The constructive work of the Association which 
reached the point of final and definite action at 
this meeting is set forth briefly in a summary pub- 
lished on another page of this issue. To mention 
only a few of its decisions: it adopted certain resolu- 
tions calling for safeguard of the rights of defend- 
ants against unlawful methods of law enforcement ; 
favored giving the prosecution the right to com- 
ment on defendant’s failure to testify; approved 
the Uniform Principal and Income Act and the Uni- 
form Act to Secure Attendance of Non-Resident 
Witnesses in Criminal Cases; and adopted a resolu- 
tion looking to the cooperation of the Federal Bar 
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As for the sections, they were never more active 


than at this meeting. Several of them carried out 
programs which would have ma‘ 
a much larger body a notable Unfortunate 
limitations of space and no lack of first-class ma 
terial account for passing these events by with the 


brief notice accorded them in the reports of their 


success. 


1 


chairman to the general sessions. The plan of the 
Conference of Bar Association Delegates for pro 
viding cooperation of the Federal Bar with the 
Conference of Senior Federal Circuit Judges, ap 
proved by the Association as above stated, is de- 
serving of special mention. 

An artistic note was struck by the exhibit of 
prints relating to lawyers and the law in the Art 
Room in the Auditorium. These comprised etch 
ings, lithographs, wood cuts, mezzotints, aquatints 
and other mediums. The exhibit contained the 
work of some of the most celebrated artists in this 
field and there was distributed as a souvenir a hand 
some catalogue with extremely good reproductions 
of a number of the prints. It was pronounced by 
connoisseurs “a splendid collection,” and several 
who are particularly good judges of prints spent a 
good deal of their time in the Art Room. Large 
numbers of others visited the exhibit and enjoyed 
it greatly. It is hoped in a future issue to have an 
adequate description of the collection. The pre 
sentation of Gilbert and Sullivan’s light opera, 
“Trial by Jury,” with Frank Moulan as the Learned 
Judge, which took place Friday evening, was itself 
a very delightful performance of much artistic merit 
and was seen by an audience that filled the great 
ball-room to overflowing. 

The program of entertainment could not pos 
sibly have been improved. It presented an em 
barrassment of riches, and every event was made 
even more delightful because of the atmosphere of 
genuine hospitality which prevailed. Receptions and 
teas to the visiting members and their ladies, dinner 
to the officers of the Association and a theatre party 
for their ladies, a big theatre party for everyone in 
the presentation of “Trial by Jury,” golf tourna 
ments, sailing and fishing—all these were added to 
the many attractions which Atlantic City offered to 
all and made the annual meeting one long to be re 
membered. Certainly no committees ever func 
tioned more heartily and successfully for the bene 
fit of a visiting convention than the General Com- 
mittee of Arrangements of the State Bar Associa 
tion under chairmanship of Louis E. Stern; the 
\tlantic County American Bar Convention Com 
mittee with the same chairman; the Ladies’ Com 
mittee of the State Bar Association, under the 
Robert H. Ingersoll, with 
Mrs. Edwin Robert Walker, as Honorary Vice 
Chairman; the Ladies’ Committee of the Atlantic 
County Bar Association, with Mrs. Ingersoll also 
as chairman, and with Mrs. John J. White, Mrs 
Charles Sumner Moore, Mrs. Allen B. Endicott, Jr., 
Mrs. H. Walter Gill, Mrs. John C. Reed and Mrs 
Harry Cassman, as Vice-Chairmen; and the Recep 
tion Committee of the New Jersey State Bar As 
sociation, under the chairmanship of Hon. Robert 
H. McCarter. 

The Annual Dinner was brilliant affair, at 
which President Boston presided. A feature of 


chairmanship of Mrs 





with the Conference of Senior Federal Circuit Judges. 


le the meeting of 








special interest was the presence 
Table of Mr. Josiah Marvel, Jr 

f the late President 
were introduced to the gathering by 
ton. Speeches were made by Sit 
President J. Henry Hart 


Marvel, sons o 


rence ; 
Jersey Bar Association; Governot 
of Maryland, and Mr. Gilbert 7 
Wilmington, Del. Hon. Guy A 


? 


President-Elect, was next introduc: 


the gavel from the hands of Preside: 


was received with great applause 
in acknowledging the honor bestows 
which he declared the meeting adj 


from Sir William A. Jowitt, Attor: 


England; Lord Schuster, who is 
ary to the Lord Chancellor; 


lughes, chairman of the General 
> 
, 
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I 
Bar of England, were read at the 


' nr- Isal ¢ : 1; 
post-prandial proceedings. 


First Session 
HE first session was called to 
dent Boston in the ball-room 


municipal auditorium, in the 
large audience of members and vi 
brief introductory remarks he intr 
Henry Harrison, President of the 
\ssociation, who delivered an 
President Harrison said: 

“Mr. President, fellow member: 


" ' 


\ 


the American Bar Association: ladi 


men: 
“At the direction of Governor 


; 


tend to you a cordial welcome to tl 


Jersey. He has informed me that 


from being here by engagements and 


beyond his control, 
the State of New Jersey appreciates 
of your meeting here and trusts tl 
tion will be a great success. ; 
“It is also an honor and an 
me, as President of the New Jers 
sociation, to extend to you our 


1 


felicitations. We are highly pleas¢ 


holding here your fifty-fourth annual 


“New Jersey is proud of the 


¢ t+ 7 


representatives signed he Declarat 
rey ntatiy Signed tne eciarat 


pendence, and that four of its distir 


of the Colonial period played important 


i 
drafting of the Federaj Constitution 
teresting to note at this time that W 
ton, the first Governor of this St 


ously the Chief Executive of this ( 


from 1776 to 1790, was closely re 
one of the guests of this conven 
here from England—Sir Lynder 
plause) from whom you will hea: 
later sessions 


“And we are not unmind{ 


in 1/8/ New Jersey took a prominent 


ing the Colonies together for a cor 


view to strengthening the Federal G 


protecting the collection of the revert 
ernment. Virginia had called tl 


but you may res 
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to their § te 
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\ation a s of our United States Su- 
SX irt 
To you ( nguished guests, 
otate xte - rdial greeting. 
City of At City expresses the hope that 
ll full e warmt tf its welcome 
t \ e T tes for recre 
d ¢ here this ‘Play 
ind of the } ttords. The Bar Association 
the State sey, the Atlantic County 
Assoc Bar Associations, 
press to you ind to our guests, the honor 
we have in being your hosts, trusting that your 
k this « ! esult the further- 
ce of the ideal h you have had before you 
nd which are your and which are inspiration 
hank you.’ Applause. ) 
Hon. Robert H. McCarter Welcomes Visitors 


Hon. Robert 
of New 


i11ce 
pmUuUCcE 


President Boston then 


McCarter, f General 





CHARLES A. 





BOSTON 
Who Presided at Fifty Fourth Annual Meeting 


Jersey, who also welcomed the members to the 
State. Mr. McCarter alluded to the one President 
which New Jersey has given to the American Bar 
Association: Hon. Cortlandt Parker, who for a 
period of more than sixty years actively main- 
tained the leadership of the State Bar. He then 
continued : 

“To paraphrase Daniel Webster, ‘New Jersey 
is small, but we love it.’ We cannot expect to 
have our whole State compete with the very unique 
and curious attractions of Atlantic City. But those 
of us who were born in the northern part of the 
State wish you had the opportunity to go up into 
Sussex and Warren and Hunterdon counties and 
see those hills and those lakes and that scenery 
that really makes this section of our State compete 
with the Berkshires of New England. Were you 
fortunate enough to have gone there, you would 
have observed a rather more quiet life than you 
witness here. For there children still respect their 
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parents; there the Ten Commandments are not en- 
tirely obsolete; and the State is not known by 
strangers who do not travel there. 

“Our system of jurisprudence is unique. We 
maintain with absolute integrity the traditional dis- 
tinction between law and equity, and we have sep- 
arate and distinct courts where the rules appropriate 
to those branches of jurisprudence are solely ad 
ministered. Our Judges are very well paid. They 
think they are very busy, and upon that subject | 
think the Bar is generally in agreement with them. 
The Bar as a class, I am glad to be able to say, with 
truth, is composed of studious, energetic, faithful, 
high-toned men, and true to the adage most of 
them ‘live well, work hard and die poor.’ 

“Now under these conditions, modestly speak 
ing for the State, venturing to speak for the Bench, 
and realizing the feeling of my brethren of the Bar 
of the State, in the language of an unknown Irish 
poet we say “Thousands of welcomes lie at your 
feet.’” (Applause.) 

President Boston expressed the profound ap 
preciation of the American Bar Association for the 
welcome that had been extended and thanked the 
Committee on Arrangements for all that had been 
done to make the convention a success. Secretary 
MacCracken then read a message of cordial greet- 
ing to “fellow members of the American Bar Asso 
ciation” from Sir Boyd Merriman, of London, Eng 
land, and made an announcement about meetings 
of State delegations to nominate members of the 
General Council and to elect members of the Local 
Councils. 

President Boston then delivered his address, 
which was abbreviated somewhat for delivery, but 
which will be found in full in another part of this 
issue. 

Changes in Constitution and By-Laws 


The report of Secretary MacCracken was read 
and approved, and that of Treasurer Voorhees, 
which had been made to the Executive Committee 
and approved by that body, was received and filed 
Secretary MacCracken then presented the report 
of the Executive Committee, which recommended 
the changes in Constitution and By-Laws which 
had already been sent to the entire membership 
thirty days in advance of the meeting. The first 
constitutional Amendment was to Article III, to 
which a new section was added providing for “ces 
sation of property interest on termination of mem 
bership.” President Boston explained that it was 
felt some provision of the sort was advisable in view 
of the fact that the Association had acquired valu 
able property for headquarters at Chicago, had re 
ceived a number of valuable gifts, and was the 
beneficiary of a testamentary provision of large size 
made by a member in California. The second con 
stitutional amendment added a new Article, to be 
numbered XVIII, relative to the resignation of 
members and giving the Executive Committee 
power to reinstate a member who had resigned “if 
his application is filed within six months after his 
resignation is accepted by the Executive Commit 
tee.” President Boston explained, in this connec 
tion, that heretofore there had 
for withdrawal of a resignation. 

Two proposed amendments to the By-Laws 
were then adopted on recommendation of the 


been no provision 
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Executive Committee. The first was a sul 
for sub-section (b) of Section 15 of Article 
and dealt with the powers of the Commit 
Professional Ethics and Grievances. It auth 
that committee to express its opinion conce! 
proper “judicial conduct,” as well 
fessional conduct, as heretofore, but provided 


as prope! 


“such opinions shall not deal with questior 
judicial decision or judicial discretion, and 
not be given until considered by the Com: 
and approved by a majority thereof.” The s 
amendment to the By-Laws struck out sul 


tion (c) of the same Section and Article and 
vided a substitute for it. This new sub-sect 
authorizes the committee not only to considet 
information as to the professional conduct \ 
member—the provision already existing—but 
such information as to the “judicial conduct of 
members” and to proceed in accordance with ri 
adopted and approved as provided in the follow 
section, upon its own motion or upon complain 
ferred.” It adds: “The Committee shall not c 
sider questions of judicial decision or discretio: 
After a hearing thereon the Committee may recor 
mend to the Executive Committee the publi 
private censure or expulsion of such member, 
such censure or expulsion shall become effectiv« 
the Executive Committee’s approval of such recor 
mendation.” The entire quotation is an entire] 
new provision. 

Other Executive Committee Recommendations 

Approved 
Two further recommendations by the Executi 

Committee were next approved, along with tl 
mainder of that Committee’s report. One of them 
approved “the action taken by the Section of Legal 
Education and Admission to the Bar and its Cour 
cil in conducting negotiations with representatives 
of the Law Schools and with the Boards of Bar 
Examiners of the several States looking toward the 
giving of adequate instruction in Professiona 
Ethics and the examination of applicants for ad 


mission to the Bar in this subject,” and directe 
“such Section to continue its efforts toward th 
accomplishment of these objectives.” The oth 
recommendation was that, in the event of the cor 


tinuation of the Special Committee on Sup ! 
to the Canons of Professional Ethics, the members 
of such Special Committee should inclu 
officio members, the seven members of the C 
mittee on Professional Ethics and Grievances 


five additional members, making a total] of twelve 

The remainder of the report was devoted 
mainly to an account of the Committee’s activities 
during the past year. The death of H Frederick 
W. Lehmann, former President of the Association 


was reported and the statement made that a su! 
able memorial resolution would be presented later 

Judge James R. Keaton, of Oklahoma, next 
presented the fol 
Josiah Marvel, on behalf of the Executive Com 
mittee: 


lowing memorial on the late 





“Josiah Marvel was born on a farm near Georgetow! 
the State of Delaware, on January 18, 1866, and departed this 
life on October 11, 1930, just seven weeks an ne day after 
his election as the 53rd President of the American Bar Asso 
ciation, of which he became a member in 1912. He was ad 
mitted to the Bar of his native State 894 l r many 


years prior to his demise, was one of its leading attorneys 
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as largely instrumental in bringing about the organiza- 
the Delaware State Bar Association in 1922, and was 

1 served as its President for the first three terms 
izatior He was the author of ‘Marvel on 
i Receiverships,’ which is in gen- 
epresenting Delaware corporations 


and ser 








untiring energy, his activities in the 











the ethical standards of his profession and 

ving the administration of justice could not long be 
ed to his home State; so, after joi this Association, 
ibility for leadership was soon recognized and he became 
of its General Council, of which he was Chairman 

ne year, and | virtue of this chairmanship became a 
of the Executive Committee. He was Chairman of 
Conference of Bar Association Delegates during the years 


and 1928, 
“Probably the most important position which Mr. Marvel 
held in the American Bar Association prior to his elec- 
as President thereof, was that of Chairman of the Com- 
ttee on the Rule-Making Power of the Courts, to the work 
hich he gave the ll measure of his outstanding ability, 
largely through his efforts, a symposium on that subject 
published in pamphlet form as a supplement to the March, 
7, issue of the AMERICAN Bar ASSOCIATION JOURNAL, and 
ly distributed to the great benefit of both Bench and Bar. 
His life’s work was greatly diversified—having been 
expended i any fields outside of his chosen profes- 
but always, verywhere, efficient and constructive. 
ng been its first President, he was at the time of his 
eath again serving President of the Chamber of Com- 
rce of his home Wilmington, Delaware, and was also 
active member of several other civic and business organi- 


War, he was Chairman of the Com- 
War Addresses, of the Third Liberty 
Victory Loan Campaign, of the Red Cross 
Temporary Food Administrator. These 
ties, with many others, were carried on 
nands made upon him as the active 





ay appropriately be said that he has 
Out of the strain of the doing, 
Into the peace of the done; 
Out of the thirst of pursuing, 


Into the rapture of won.’ 
“The genuine affection for him and the high esteem in 
which he was held by the Bar of his home State, are shown 
by the following excerpts from the resolutions adopted by the 


Delaware State Bar Association on Tuesday, November 20, 


1930 
‘His true greatness was best typified by his courage 
and equanimity in defeat and disappointment. Toward a suc- 


essful opponent he held no rancor or envy and through his 


wuurage, his generosity, his magnanimity, he would rise to 
heights as great i lefeat as im success.’ 


“*With all of went a genial personality and a sin 


ere kindness which gave to friendship a new warmth, to life 
i fuller meaning, t service a greater love, to patriotism a 
renewed hope, and to death itself a beauty and a charm.’” 


} 


The memorial was adopted by a rising vote. 


Second Session 


ORMER President Gurney E 
the Associatior to 


Newlin called 
order for the second session 

and presided during the proceedings. He intro- 
luced Mr. John R. Hardin, President of the Mutual 
Benefit Life Insurance Company of Newark, who 





lelivered an adress on “Some Legal Problems of 
ife Insurance Companies.” The address was 
listened to with marked attention. It will be found 
n full in another part of this issue 
The “Statement Concerning the Work of the 


\merican Law Institute” has become a regular and 
f each annual meeting. It was 
given, as usual, by Director William Draper Lewis. 
He spoke of the success of the last meeting of the 
Institute, the spirit of cooperation which was con- 


; 


nteresting feature 








stantly and increasingly manifested by those en- 
gaged in the work. While each member of the 
group working on the Preliminary Drafts has stead- 
ily advanced its particular object, the thought of 
those primarily responsible for the work had been 
largely concentrated, since the last meeting, on the 
completion and publication in official form of the 
Restatement of Contracts. They were now assured 
that, as a result of the work of the Cooperating 
Committees of State Bar Associatious, in most of 
the larger States and in many of the other States, 
the state annnotations on Contracts would be ready 
for delivery with the official draft of that subject. 
Speaking of the Code of Criminal Procedure already 
put out by the Institute, he suggested that the most 
helpful immediate thing the Amercian Bar Asso- 
ciation could do was to appoint a committee to 
study the Code and report its conclusions to the 
next Annual Meeting. Such action would tend to 
keep the matter of criminal procedural reform be- 
fore the profession and the public. 


Report of Section of Mineral Law 


The remainder of this session was devoted to 
reports of sections. Mr. Dan M. Kelly, of Mon- 
tana, Chairman of the Section of Mineral Law, 
stated that the things now under consideration in 
that section should prove of special interest not 
only to those who are interested in mineral law 
questions, but also to those who are interested in 
the general welfare of the country. At the Atlantic 
City meeting an important program of addresses 
and discussions had been carried out. There had 
been a fair attendance, but in his opinion, the pro- 
gram was deserving of more attention from the 
membership of the Bar than it had received. 

A large part of the work of the section had 
been done through the Committee on Conservation, 
composed of nine members of the Section. That 
committee, along with the Council of the section, 
had cooperated during the past year with the Secre- 
tary of the Interior in the framing of amendments 
to the Federal Leasing Act, as a result of which im- 
portant legislation had been enacted affecting the 
public land States. 

At its recent meeting, Chairman Kelly stated, 
the section had adopted certain recommendations 
of its Committee on Conservation of Mineral Re- 
sources authorizing that body to cooperate with 
various agencies, but no action was asked of the 
Association on any of them at this time. The recom- 
mendations in question authorized cooperation to 
obtain a thorough investigation of the Federal anti- 
trust laws and to secure such changes as may be 
found desirable with respect to mineral resources 
and other industries; with the Oil States Advisory 
Committee and the Federal Oil Conservation Board 
in the preparation of an interstate compact or such 
other plan as inay seem feasible for the stabiliza- 
tion of the petroleum industry; with the National 
Coal Association and the Federal Trade Commis- 
sion in the establishment and preservation of a 
satisfactory code of practice for the marketing of 
coal; with others in the endeavor to obtain uni- 
form administrative provisions and administration 
of state gasoline tax laws; with the silver industry 
in plans for stabilization of the price of silver, in 
so far as plans with respect thereto involve no effort 
to establish a ratio between the value of silver and 
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gold; with committees of engineers in the effort to 
develop standards for the unit operation of oil pools. 


Comparative Law Bureau Reports Its 
Magnum Opus 

Judge Charles S. Lobingier, of Washington, D 
C., Vice-Chatrman of the Bureau of Comparative 
Law, reported for that section, in the absence of 
Chairman Smithers. The Bureau, he said, had made 
the meeting this year largely one to celebrate the 
completion of what it considers its most important 
work during the years of its existence—the publica 
tion of a translation, made by one of its members, 
of “Las Siete Partidas,’ the great Spanish law 
book of the Middle Ages. 

“T think it is safe to say,” he continued, “that 
no law book of the entire history of the world has 
had a territorial hold, has been in force for such a 
large area, as the Partidas, for while it originated 
in Spain and was first confined in its territorial force 
to Spanish dominions and Portugal, it was extended 
gradually to the great Spanish colonial empire of 
the Western hemisphere; and when you stop to 
think that that included nearly all of what is half 
of the United States, as well as Central America, 
South America, and other territory, it will be seen 
that here we have a book of law which is the basic 
law of the Western hemisphere. 

“Now this is the first time in history that this 
work has appeared in full in English. There was a 
translation made something over a century ago in 
Louisiana, and I may say that the work is still au- 
thority in Louisiana, and I think as late as 1923 the 
Supreme Court of that State cited it, and the judg- 
ment then rendered was based largely on the pro 
visions of the Partidas. The translation which was 
made in 1820 under authority of the Louisiana 
Legislature was only partial. It was those portions 
and those parts of the Partidas which the editors 
thought were in force in that State. The present 
translation is complete, of the entire text. id 

Judge Lobingier added that the Bureau’s great 
est difficulty had been financial and it had only been 
able to publish the translation through the gener 
osity of Mr. William KixMiller, President of the 
Commerce Clearing House, Loose Leaf Service 
Division of the Corporation Trust Company of New 
York, who had come to their rescue when all other 
efforts had failed. The members of the Association 
should let it be known that one of the sections had 
completed the translation and made it available, so 
that all who are interested in foreign law, Latin- 
American Law, or International Law—of which last 
the book contains a great deal of the rudiments 
might avail themselves of it. 

As a part of the celebration of publication of 
the translation, Judge Lobingier continued, a very 
interesting and informative paper by Mr. Henry P. 
Dart of New Orleans, on the part which the 
Partidas has played in the jurisprudence of Louisi 
ana, was read before the section. Mr. Dart had 
found it unable to be present and his paper had 
been read by a substitute. 

Cooperation With Federal Judicial Conference 
Planned 

Mr. Harry S. Knight, Chairman of the Confer- 
ence of Bar Association Delegates, presented its 
report. The work of the Conference during the 












past year, as well as at the session just hel 
been mainly devoted to educational effort on 
jects which were not yet ripe for final action. “( 
ation of interest in bar affiliation and bar reor 
ization,” he continued, “gathering ideas and 
formation on these subjects as well as on the 
tivity of the Bar in judicial selections, and spread 
the necessity of a closer cooperation between Pr 
and Bar made up the larger part of its prograr 
The Judicial Section had recognized the importa 
of the cooperation between Press and Bar by giv 
it the major part of its program at its recent mee 
ing. In the near future, he suggested, the Asso 


tion or its active committees might be asked to 
ticipate in steps to improve this cooperation. 
“Abuses and Remedies of Accident Litigatio: 


was the subject of a symposium at the recent m 
ing at which the merits and demerits of the Ma 
chusetts system of compulsory automobile accident 
insurance, as well as of other forms of compulsor 
insurance, had been freely discussed. However, 1 
recommendation had as yet been adopted on 
subject. An invitation had been extended to tl 
\ttorney General of the United States to accept tl 
chairmanship of the United States National Cor 
mittee in connection with the International Confer 
ence of Comparative Law to be held at the Hagu 
August 2-6, 1932. A matter of outstanding impor 
tance was the vote of the Conference to recommend 
to the Association a plan to further the desire ex 
pressed by the Chief Justice of the | nited States 
that the Federal Bar cooperate in the work of the 
conference of Senior Judges of the Federal Circuit 
Courts of Appeal. 


¢ 


Chairman Miller Comments on Reports of 
Wickersham Commission 


Mr. Justin Miller, of North Carolina, Chairma: 
of the Section on Criminal Law and Criminology 
presented its report. Over a period of years, h¢ 
said, the section had urged a scientific stud 
problem of crime in its larger aspects and had out 
lined for itself a program which called to its aid al 
those working in this field, whether they were law 
yers, police, psychiatrists, medical men, sociologists 
or others. 

“Consequently,” he added, “the section was 
highly gratified when expression was given to its 
program by the appointment of the Wickershan 
Commission. Whatever may be the intrinsic valu 
of the reports of that Commission—and as to some 
of them at least the values are very great—probably 
the most important result achieved was to convince 
a few people that the problem was one of great 
magnitude and that such statements as that, ‘the 
crime problem can be solved by certainty and 
severity of punishment,’ or ‘by more legi 
‘by driving the foreign-born out of the country,’ are 
the most utter and trivial nonsense. Many people, 
if we may judge by editorial reactions to the re 
ports, still fail to see the larger aspects of the prob 
lem. These people have received the reports as 
separate entities, distinct from each other or from 
the whole and have excited themselves over th 
truth or falsity of particular statements of fact as 
to details of the reports. Others, who have grasped 
the larger significance of the reports, have become 
alarmed and are suggesting the method of the 
vigilantes; a method usually resorted to when or 
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That the emergency 
ts which calls for such remedies is not probable; 


su h an emergency does exist and if such a 
1 becomes necessary it should be clearly 
zed that it i an emergency method and 
en ord estored, the main problem 
be with us st requiring quiet, careful study, 
ned judgment nd orderly, long-time methods 


program that the section 


civing its attentior Six active committees of 
ction were 1 it work on various phases of 
veneral sul t The committee to cooperate 
a similar cot ittee of the American Law In- 
ite to devise ways and means of improving 
1 justice had presented a report and the sec 
{1 adopted certain resolutions, based on that 
or presentation to the Association. These 
lutions were that the chairman of the section 
lirected to appoint a committee to recommend 
and means for the better training and selec- 
personnel in the administration of criminal 
tice; that the « rman appoint a committee to 
ne the Code of Criminal Procedure prepared 
the American Law Institute and make such 
nmendations in regard to it as it deems appro 
ite; that the A ciation reaffirms its Seattle 
lution requesting the American Law Institute 
indertake the tement of the law of crimes 
1 also to prepare a Code of Criminal Law; and 
it the committee bs ntinued and authorized to 
yperate with other responsible organizations en- 
ged in the improvement of the criminal law. 
In connection h the report of the section’s 
mm ittee on Psychiatric Jurisprudence, Chairman 
Miller went on to sa resolution was presented to 
Association for tl reation of the office of Fed- 
eral Criminologist to be associated with the Depart- 
ent of Justice nd for the continuation of the 
mmittee for further study in cooperation with 
mmittees from the American Medical Association 


nd the American 


rt of the work 
e section present 


hiatric Association. In sup- 
its Medico-Legal Committee, 
resolution authorizing the 


1 
+} 


Section of Criminal Law and Criminology to pro- 
ote the establishment of Criminologic Institutes 
inder state supervision and to cooperate in this 
ork with a similar committee of the American 


Medical Associati 
Resolutions Dealing With Unlawful Enforcement 
of Law 


1 


An elaborat« had been presented to the 
tion a year ag its Committee on the Unlaw- 
ful Enforcement of the Law, together with a reso- 
tion on the subject. The resolution had then been 
eferred back to tl ymmittee with directions to 
lraft it and send it to all members of the section 


mail. This had been done and at the recent 
ction meeting the resolution received the most 
itical consideratiot It had been revised for sub- 
ission to the A ion in the following form: 
Resolved 

I. That per istody ought to be brought 
re a magistrate 1 as physically practicable 

II. That the right of everv person taken into custody to 
ploy counsel and t er with counsel shall not be denied 


III. That every person taken into custody be permitted 


reasonable hours t visited by relatives 





IV. That police mmissioners and others in authority 
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Chairman, General Committee on Arrangements, 
New Jersey State Bar Association 


over the police are urged to make and enforce rules in accord- 
ance with the foregoing resolutions. 

V. That lawless methods of law enforcement have a great 
tendency to promote crime. 

VI. That the extortion of confessions or admissions, by 
depriving the prisoner of opportunity to sleep, depriving him 
of food or drink, or by any of the methods of the so-called 
“third degree,” is abhorrent to all who value the dearly pur- 
chased liberties declared in our Constitution, and is indefensi- 
ble upon any ground. 

VII. That all enforcement officers and judges ought to 
be alert to protect arrested persons in their constitutional 
rights and ought never to take part in or to countenance any 
attempt by secret inquisition or other lawless means to get 
confessions or admissions. 


VIII. That by law it should be permitted to the prose- 
cution to comment to the jury on the fact that a defendant 
did not take the stand as a witness; and to the jury to draw 
the reasonable inferences. 

Resolutions that the section’s committee on 
Mercenary crime be continued for one year and be 
authorized to cooperate with certain other bodies in 
the study of the subject, and that its report be 
printed for distribution; that the Committee on 
Prisons be continued for one year; and that the 
American Bar Association urges the Bureau of the 
Census to undertake the annual compilation and 
publication of statistics on crime and criminal de- 
linquency, and that Congress make the necessary 
appropriation, had also been adopted by the section 
and were presented to the Association for its ap- 
proval. 

Chairman Miller moved that the report be re- 
ceived and the resolutions referred to the Executive 
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Committee for report back Saturday morning. This 
was done. 

Mr. George H. Smith, of Utah, chairman of the 
Section of Legal Education, presented its report 
At the meeting yesterday the uniform set of by 
laws recommended by the Executive Committee had 
been approved, and the report of the Council to the 
section in reference to bringing law students into 
closer contact with the members of the profession 
of high standing had been received and its recom- 
mendations adopted. 

The formal papers at the section meeting had 
been devoted to the subject of Professional Ethics 
and its teaching. In this connection the section 
had been engaged since its last meeting in consider 
ation of the resolution of the Association on the 
subject of the teaching of Professional Ethics in 
law schools, referred to the section a year ago, and 
in devising means for carrying the resolution into 
effect among the schools. The Council had held 
two meetings largely devoted to the matter and had 
made a special report of its activities to the Execu- 
tive Committee. It had also communicated with 
all the law schools of the country regarding the 
teaching of Professional Ethics therein and in vari 
ous ways had collected information on the subject 
The section would continue the steady effort to 
have the Association policy adopted 

Conference of Bar Examiners Organized 

Under the leadership of the section, Chairman 
Smith continued, a conference of Bar Examiners 
had been organized Wednesday morning and plans 
for a permanent organization formulated. Progress 
in the adoption of the American Bar Association 
Standards for admission to the Bar continued with 
encouraging prospects. During the past year five 
States have increased the required period of gen 
eral education. One has lengthened the period of 
law school study and three have put in the hands 
of their Supreme Court the power to fix qualifica 
tions for admission to the Bar, thereby paving the 
way for future raising of standards. In eight other 
States active efforts are being put forth to raise 
standards. 

During the past the Albany Law School, Al 
bany, N. Y.; Duke University Law School, Durham, 
N. C.; and Howard University Law School, Wash- 
ington, D. C., have been admitted to the approved 
list. The section has continued its publicity work 
with the publication of four issues of its Notes on 
Legal Education during the year. The response has 
been very satisfactory and indicates increasing in- 
terest in the subject 

Patent Section’s Proposals Approved 

Mr. Charles H. Howson, of Pennsylvania, 
chairman of the Section on Patent, Trade-Mark and 
Copyright Law, reported that the section had been 
active through numerous committees in continuing 
the study of various reform measures, either pend 
ing in Congress or proposed from various quarters, 
affecting the Patent, Trade-Mark and Copyright 
Statutes and the administration of the Government 
Departments having charge of such matters \ 
mid-winter meeting of the section had been held i1 
Washington and a two-days’ meeting had been held 
at Atlantic City, with an attendance of representa 
tive members from many States 

Chairman Howson then presented the measures 
for which approval of the Association was asked and 





explained each of them in turn 


amendments to sections 4888, 4892 and 


Revised Statutes, the effect of whi 
authorize a single signature to 
amendment of section 4895 of the Re 


so as to empower assignee to Nie 


tinuation, renewal or reissue application 


ment to section 4888 R. S. designed 
ents granted on improper joint 
amendment of section 4894 and 4903 R 
ing examination of three-year-old 
amendment of section 4886 R. S., 





ould | 
itions 
sed Sta 
si idl 
in < 
, 
1iidate 
1¢ tions 
cS f 
ication 
’ | ‘e 
eauce 


period of legal prior use, etc., to one year and 
limit carrying back date of invention; repeal of the 
disclaimer statutes now in force (R. S. 4917, 4922 
and 973) and the enactment of a substitute si 
statute, 

These proposals had all been printed in a 
arate pamphlet before the meeting, but some : 
tion having arisen in Chairman Newlin’s mind as 
their having been properly submitted le mi 
bers previously, it was agreed that they sl 
be referred to the Executive Committee “ep 


This was done and all the recommet 
adopted ata subsequent session 


Public Utility Section’s Open Forum 


Chairman William L. Ransom, 
stated that the Section of Public Util 


no resolutions or recommendations t 
the Association for action. The matte 
had been studying during the past year 
Council and committees have not yet 
stage of adoption by the Section. 1 


largely attended meetings on Tuesday 


day at which a number of reports had 


sented. A representative committe¢ 
Professor Bogert of the University of ( 
gone into the subject of the improveme 


plification of the procedure for the trial 
public utility litigation before comm 


courts and had presented an interesting 
report. 


well as counsel for municipalities 
panies, had investigated the boun 
State and Federal Regulation. Oth 
had been at work and had presented 
reports. 

The most interesting thing about 





Another committee, composed 
commissioners and attorneys for Federal 


New Yor! 
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the section this year, in his opinion, was the estal 


lishment of the section as an open for 


all of those engaged in dealing with pu 


in any capacity are finding means 
changing views 
few years ago was largely made uw] 
lawyers, but today that is not true 
There had actually participated in the 
in the work of committees during the 
chairman and members of many State ( 
counsel for various large municij 
representatives of Federal boards 
well as representatives of the com 
all the States 
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Commissioners on Uniform State Laws Approve 


Two Acts 
The report of the National Confer 
missioners on Uniform State Laws 
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rence ld twelve sessions and had 
1 on a numl f proposed uniform laws, in 
¢ mobile Liability Security 
Unifort Narcotic Drug Act, a Uniform 
ts Act niform Trust Administra 
nendments to the Uniform Negotiabl 
\ct Unit rm Me ( hanics’ Lien 
ever 1 these has reached the state 
ent t I 1 the Association He con 
e Uniforn nics’ Lien Act, which has 
ed | Ni 1 ( erence since 
is been tentatively adopted but will not be if 
| 1 sad tng nather + t j ‘ t 
: dopte ( er year and no action 1s 
é ted by the ition at this time The 
rence consider the Sixth Draft of this Act ; 
presented igreement between cooperat Ne 
ttees t the lepartment of Commerce of } ft 
ed State the | erence, and taking The 
nsideratiot { peculiar confli ts it interests i ae 
between 1 vner ntractor, sub-con- } 
mate L ind la r t is believed i 
re t the provisio1 the Uniform Mechanics’ Lien 
me as neal sible to satisfying and pro 
he relati ehts of all the interested 
The Natior Conference, however, had finally 
| two Acts r promulgation to the various : 
States for enactment and it asked their approval | 
he Associatio1 The first is the “Uniform 
pal and Inco1 Act,” which had been con Wi 
£ red section | tion at four different annual —_ : {3 
gs. It was drawn by Dean Charles E. Clark HON. ALBERT C. RITCHIE 
e Yale University Law School and governs the Strauss Payton 
ednes ertainment and tribution of principal and in- — - ——_—___—— | 
e and the apportionment of receipts and ex- ; 
ses between temporarv beneficiaries and the rest of the world without considering whether they } 
1indermen The other is an Act to Secure the will be able to pay it back to us, unless they pay it 
tendance of Non-Resident Witnesses in Criminal] to us in goods; that we can have peace, a peace 
( : that is really no peace, when the rest of the world 
On motion bot the Acts were approved and_ is struggling to maintain it through a League of R 
ae ecommentied ta.4 States. Territories. District of . Nations, which we will not join; that we can stay i} 
Stat imbia and insular possess ion for adoption. out of a League of Nations—and at the time the } 
League was proposed I was very bitterly opposed u 
- ; : ; to it. All these things are provincialities. 4 
tw Third Session Provincialism and the Great War { 
sas ORMER Pres t Henry Upson Sims presided “The great War got us out of much of our pro- A " 
F. the third ses at which two distinguished vinciality; but the depression of these last two th 
guests of the Association from other countries years and the threat of a Bolshevik invasion upon iy 
‘ le addresses ntroduced the first speaker, our friends, the French and the Germans, have 4 
oe Hon. W. D. Herridge, the Canadian Minister, as taught us more than anything else that we cannot { 
vs live inside ourselves ; and that those national limita- ih 
“Mr. President riends [ am beginning to tions which tend to make all of us, all nations, pro- 
ve, as the Eur ns do, that we of the United  vincial, must be overcome. Just as scientists have ; 
es are an exceptionally provincial people. I am _ found that all facts and all truths, as they see them, ae 
speaking in jest as the Easterners speak of the are conditioned upon time and place, so we must F ie 
erin esterners and of us Southerners as provincial, find that human problems grow beyond national 5 +t 
Say: en we of the South, at least, seem to glory in boundaries, and the distressing condition which ob- 3 
provincialit r am I considering the pro- tains everywhere today, in Europe probably worse 4 
ee iality which we of the West and South are con-_ than here, is a condition which concerns us all, and | 
ae ed exists in t st, even though they de not’ which nothing but a broad view of all questions of ¥ 
it it. But nat ly, it seems to me, we must international relations can relieve. at 
Imit that w e long been and still are an “If there is any intelligent class of the Ameri- i; 
tionally 1 | people. We are provincial can people, if we can frankly recognize the exist- bi 
rove thinking that wv n live to ourselves. We have _ ence of an upper class, we may claim, and others will | 
g believed that we could enjoy all the benefits admit, that the legal profession is in that class— 
there may be efits for us all) of a big pro- the higher class, the intelligentsia. And so it seems 
e tariff, wit nsidering the nations out- to me that as our appreciation broadens and be- 
ur tariff 1 t we can lend money to the comes national, we must necessarily develop inter- 
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national ideas, and that we must lead, not only in 
the development of law, but also in the development 
of broader ideas over the country; that we must be 
the Balm in Gilead in the present circumstances 
which will last until all our people look more 
broadly on their relations to other nations. 

“Since the period of the great War we have 
developed a custom in the American Bar Associa- 
tion of inviting from other countries every year 
quasi-diplomatic emissaries to address us. I do not 
call them foreigners exactly; for they are lawyers, 
like ourselves. And these emissaries are unselfish 
enough to come to us, in order that we may hear 
them on the problems of each other’s circumstances 
and that we may work together for the broadening 
of each other’s opinions. 

“This year we have from Canada a very distin- 
guished Canadian. He happens to be the Canadian 
Minister to the United States. Among lawyers he 
is an unofficial emissary, because if I am correct his 
duty as an emissary to the Bar Association is an 
informal service which is a pleasure to us to realize 
and which must be a pleasure to him to give. It is 
that extra-professional ministerial duty which we 
accept from a person distinguished in the political 
affairs of his country as well as in the Bar. And so 
our first address this evening is by the Canadian 
Minister, the Honorable W. D. Herridge, who is 
going to address us in the friendly fashion which 
Canadian lawyers always show when on either side 
of the line.” 


Canadian Minister Herridge Delivers Address 


Minister Herridge was received with generous 
applause and proceeded to deliver his .address, 
which will be found in another part of this issue. 

After a few words in appreciation of Minister 
Herridge’s address Chairman Sims introduced the 
other guest, Maitre Fernand Payen, Batonnier of 
the Paris Bar, as follows 

“Now, my friends, we know too little of the 
greatness of the Bar of France. I know too little 
about its history. But I had the opportunity years 
ago in Canada to hear the eminent Montreal law- 
yer, Maitre Lafleur, refer in as eloquent terms as I 
every heard anybody speak, to the history of the 
struggles of the Paris Bar for the establishment of 
ideals of law and order which finally became estab- 
lished in the French Republic. We have with us 
here one of the greatest French lawyers who has 
ever visited this country. 

“Moliére had one of his characters say, ‘In par- 
doning nothing, pure love shines forth. A ne rien 
pardonner le pur amour éclate. Last year we ex- 
pected Maitre Payen to come over with the British 
and Canadians and French to make us a visit; and 
really you should not pardon him for not having 
come then. It would be true to the aphorism of 
Moliere, that ‘in pardoning him nothing, we love 
him the more.’ But after a repentant consideration 
he decided that he would like to show us that he 
had no ill-will; and so this summer he deliberately 
came from France to visit the Canadian Bar and 
ourselves, and I find us welcoming him. And his 
personality is so charming that I am beginning to 
feel that we are pardoning him, and to that extent 
may not love him as much as if we lived up to Mo- 
liére’s ideas of love. 

“Maitre Payen is at present Batonnier—that is 
to say, President of the Paris Bar. He is closing 





a two-year term in that position, being succeeded 
by Maitre Raymond Poincaré, the great politica] 
leader. Maitre Payen, I understand, has never 
any interest in politics beyond the interest of a 
zen. He has filled all of the positions which 
could fall and still remain at the Bar. He was first 
Secretary of the Society of Advocates. He has bee; 
attorney for the City of Paris. 1 suppose tha 
means Corporation Counsel. He has been att rney 
of the great corporations, attorney for the railroads 
and everything that means success from the stand 
point of his activities Maitre Payen has had; and 
it is a delight to be able to present him to you t 

night. Maitre Payen does not speak English, and 
so you must listen to him in French. But our friend 
and neighbor, Maitre Louis S. St. Laurent, K. C 
of Quebec, who of course speaks both his mother 
tongues, both French and English, has kindly con- 
sented to translate what Maitre Payen says after 
he has said it.” (Applause. ) 


Address by Batonnier Payen and Response by 
Mr. Guthrie 


M. Fernand Payen then read in French a letter 
from M. Raymond Poincaré, whom he characterized 
as the most illustrious of living Frenchmen. Mr. St 
Laurent of the Quebec bar then gave this trans 
tion of the letter: 


My Dear Batonnier: I would have been very happy t 
have been able to accompany you to Atlantic City. I have 
already been obliged on several occasions to refuse amiable 
invitations from our confréres of the American Bar Associ- 
ation, membership in which is my great honor. This year 
I am more than ever prevented from accepting because my 
convalescence is not yet complete. You would give me the 
greatest pleasure by expressing my regrets to our confréres 
of the United States, and by saying to them that I do not 
despair of finding on another occasion the opportunity of 
attending one of their meetings. In any event | am whole- 
heartedly with you and with them. I do not forget the charm- 
ing hours we spent together in the Palais de Justice at the 
time of the visit they made to us. 

Believe me, my dear Batonnier, in my most affectionate 
sentiments, 

R AYMOND PoIncareE. 


Batonnier Payen then delivered his address in 


French, and at its conclusion Mr. St. Laurent gave 
the audience a summing up of what the speaker had 
said. Chairman Sims then introduced Mr. William 
D. Guthrie of New York, who replied to the distin- 
guished guest in French and afterwards summar- 
ized his remarks for the benefit of those of his audi- 
ence who were unable to follow the address in 


French. 


ing that the officers of the Association had adopted 


He concluded his summary by announc- 


a resolution of thanks to Maitre Payen and the 


Paris Bar for the beautiful Sévres lamp which the 
had presented to the Association, and of 
tion of the sentiment which it embodies. 


apprecia- 
He then 


translated the letter, written in French, in which 


the thanks of the Association were expressed. The 


address of M. Payen and the response of Mr. Guth 
rie, both translated into English, are 
where in this issue. 

President Boston then announced that Minis 


ter Herridge, M. Payen, Sir Lynden Macassey and 


Sir Alexander Lawrence, had all been elected t 


honorary membership in the Association and had 


accepted. He added that Mr. St. Laurent was al 


ready an honorary member, having been elected last 


year at Chicago. 


Secretary MacCracken then read the list o! 


printed else- 
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ees for the | ral Council, which was unani- 


Fourth Session 


YRMER President Charles S. Whitman pre- 

fe led at the Fourth Session, which was devoted 
mainly to reports of committees. 

iss Emilie M. Bullowa of New York, pre- 

1 the report of the Committee on American 

nship, signed by the Chairman, F. Dumont 


Smith. This report dealt largely with the proper 
hing of the Constitution in the schools, which 
yw required in forty-three states. The commit- 


main criticism was that the Constitution was 
textually instead of historically in its proper 
tting. It is one of the three greatest historical 
s in our hist ranking in importance with 
evolutionary war. When the course of Ameri- 
history has finished the war of the Revolution 
1 reached the formation of the Federation, then 
Constitution should be inserted at this point as 
t and so treated 


a5 


1 


istorical even 
How the Constitution Should Be Taught 
‘We believe that in this way,” says the com- 
ttee, “the study of the Constitution will be made 
teresting instead of dull. It will become interest- 
x to the minds of the pupils, not simply as a piece 
archment signed by a number of gentlemen in 
knee breeches and silk stockings, but as a real, liv- 
g, human part of our history.” This was not writ- 
n to criticise text books or teachers, but to sug- 
st a way in which the Constitution could be made 
register upon the minds of pupils with the same 
rce and lasting effect as the account of the Revo- 
ionary and Civil Wars 
Miss Bullowa stated on behalf of the commit- 
e that an interest in the real study of the Consti- 
tution seemed to have been aroused. Thousands of 
opies of the committee’s publications dealing with 
the Constitution had been distributed. The com- 
ittee had also had a series of broadcasts every day 
juring the week, through the courtesy of the Na- 
nal Broadcasting Company, and it had also ar- 
ranged suitable exercises during the week through- 
ut the country in the courts and schools. 

The report of the Judicial Section was pre- 
sented by Judge Carrington T. Marshall of Ohio, 
ho stated that the Judicial Section was more ac- 
ve and energetic at this time than ever before, and 
at at the meeting on Wednesday the room pro- 
ided, with a seating capacity of one hundred and 
seventy-five, was not able to accommodate half of 
hose who desired admission. At this meeting there 
had been a very interesting set of papers on the re- 
lation between the press and bar, which were ex- 
eptionally good and would be widely distributed. 
Next year it is planned to have a joint session with 
the Conference of Judicial Councils. 

Association Reaffirms Stand on Permanent Court 
of International Justice 


Chairman James Brown Scott, of Washington, 

D. C., presented the report of the Committee on In- 
rnational Law. He called special attention to the 
ct that approval of the adherence of the United 
States to the Permanent Court of International Jus- 
ice was declared by the Association at Memphis in 











1929, after a careful and prolonged discussion of the 
report of that year. The Committee, believing that 
the Permanent Court of International Justice is the 
greatest of international instrumentalities for the 
preservation of peace and justice between nations, 
recurred to the approval already given and re- 
quested that it be reaffirmed at this meeting. On 
motion the recommendation was adopted. 

Mr. John T. Richards, of Illinois, Chairman of 
the Committee on Removal of Government Liens 
on Real Estate, reported that the bill to accomplish 
the object for which the committee was constituted 
had been passed and that the committee’s recom- 
mendation was that its final report be approved and 
the committee discharged. Motion carried. 

Mr. Paul Howland, of Cleveland, Chairman of 
the Committee on Jurisprudence and Law Reform, 
reported that his committee had no recommenda- 
tion to make at this time. The extraordinary ses- 
sion of Congress had devoted its time almost exclu- 
sively to matters in which the committee was not 
particularly interested and therefore none of the 
bills which it had been instructed to oppose or fur- 
ther had been acted on. 


Diverse Citizenship and Right of Removal to 
Federal Court 


The committee had been instructed to oppose 
all matters of legislation tending to impair the 
power and vigor of the Federal Court, and for that 
reason it had opposed efforts to take away the right 
of removal to the federal court on the ground of 
diverse citizenship. However, the Attorney Gen- 
eral of the United States had advocated, and there 
had been introduced, a bill which provides that 
where a corporation chartered in one state trans- 
acts substantially all its business in another state, 
it shall not have the right of removal to the fed- 
eral court on such ground. In view of the fact that 
this bill was introduced and sponsored by such emi- 
nent authority, the committee is giving it consider- 
ation and has deemed it advisable to appoint a sub- 
committee consisting of Edmund F. Trabue, Chair- 
man, William H. H. Piatt, Jesse A. Miller, Hollins 
N. Randolph and Charles E. Clark to consider the 
question and report during the coming year. 

Mr. Thomas G. Haight, of New Jersey, pre- 
sented the report of the Committee on Judicial Sal- 
aries. He spoke of the success of the committee’s 
efforts to aid in securing increase of salaries for 
federal judges, and stated that, although it regarded 
these salaries as still inadequate, it had not deemed 
it wise at any time since to urge a further increase 
as far as the federal judiciary is concerned. The ac- 
tivities of the committee have been confined to gath- 
ering and disseminating information among the 
various states with the hope that comparison of 
salaries paid may induce some of the states, where 
they are particularly inadequate, to increase them 
and try to keep step with the other and more liberal 
commonwealths. The committee’s recommendation 
was that it be continued, which recommendation 
was adopted. 

Mr. Rush C. Butler, of Illinois, Chairman of the 
Committee on Commerce, reported for that body. 
The committee had two recommendations to make: 
The first was that it was the sense of the American 
Bar Association that federal legislation be enacted 
authorizing the regulation of motor vehicles oper- 
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ating in interstate commerce as common carriers 
of passengers upon public highways over regular 
routes or between fixed termini. The next was that 
the proposed “White Bill, Seventy-first Congress, 
H. R. 3830, be amended” in certain particulars. Mr. 
3utler then set forth various amendments desired, 
all of which were printed and distributed to the 
membership before the meeting 
Sentiment Favors Association’s Stand on Amending 
Anti-Trust Law 

These resolutions were adopted, after which 
Chairman Butler stated that the principal activities 
of the committee during the year had had to 
do with amending the anti-trust law. Sentiment 
seemed to be crystallizing quite rapidly, during the 
past year in particular, in favor of the position taken 
by the Association at its Memphis meeting, indicat- 
ing its approval of the proposal to amend the anti 
trust laws by conferring upon the Federal Trade 
Commission the power to { 
straint of trade contracts voluntarily submitted and 
by granting immunity to parties on contracts ap- 
proved by the Commission from the criminal, con- 


past 


ass in advance on re- 


fiscatory and three-fold damage provisions of the 
anti-trust laws. The committee was pleased with 
the progress that has been made and hoped to con 
tinue its efforts further during the winter in the 
same direction. 

Mr. Hugh Satterlee, of New York, Chairman, 
presented the report of the Committee on Federal 
Taxation. The chief work of the committee during 
the past year was to be found in the informal dis- 
cussion with the officials of the Treasury, Depart- 
ment and Board of Tax Appeals of suggestions for 
the improvement of tax administration. These sug- 
gestions have been very cordially received. As a 
result of such discussions it was already certain that 
the Treasury Department is convinced that under 
the existing law its regulations with respect to the 
valuation of decedents’ can be liberalized 
sufficiently to afford relief in the case of decedents 
dying within the last two or three years. 


estates 


The committee still believed that legislation 
with reference to extending the jurisdiction of 


the Board of Tax Appeals to claims for the refund 
of taxes which have been rejected by the Commis- 
sioner of Internal Revenue, as approved at the Chi- 
cago meeting, is highly desirable, but it did not seem 
best to propose the legislation during the past year. 
It will be introduced in connection with any gen- 
eral tax legislation which Congress may undertake 
in the course of the next year or so. The commit- 
tee’s recommendations were that it be continued, 
that it be authorized to present to Congress at the 
appropriate time the proposed legislation already 
approved by the Association, and that it be author- 
ized to continue its cooperation with the proper 
governmental agencies in furthering the improve- 
ment of federal tax administration and legislation 
These resolutions were adopted 
Admiralty Section’s Proposed Measures Approved 
Mr. Charles R. Hickox, of New York, Chair- 
man of the Committee on Admiralty and Maritime 
Law, stated that it had been dealing with two sub- 
jects on which recommendations were made to the 
Association. One question of obtaining 
federal legislation so as to secure maritime liens 


at 
tne 


was 















againsi a vessel for damage done to a structu 






land. Under the existing law such a lien is ¢ i 
only with respect to damage done to a flo g = 
structure in the water. Unfortunately from earlies Fy 





Supreme Court had said that dama 


times the 2 
to a structure on land would not give 


€ 


; 





etoat 
time lien and it was also said that the jurisd 
in equity cannot be extended by Congress 


however, stantial 


afforded 


committee, 
could be 
the terms printed in the committee’s report, under 
which a owner that 
structure on land may be made liable t 
party and the injured party shall have 
the vessel and may proceed against the 
any District Court of the United 
jurisdiction. The committee did not say 
would be jurisdiction in the admiralty courts 
that proceedings might be taken in the 
courts and it thought that the proposed legislat 
could be supported not only under the Comme 
Clause but also under its interpretation of 
preme Court decisions. 

Another matter which 
ted to the Association concerned t 
alty and on appeal. It recommended the 1 
tor’s fee should be $100 and the reasonable cost 
the brief of the successful party should 
Both recommendations of the committee 
proved. 


thought sul 
if Congress should pass an 


t 





damag 
» the i 


a lien aga 


vessel or causes 
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ownel 
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the committee 
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ttee submit 
he costs in admit 


Committee on Commercial Law and Bankruptcy 


Reports 
Mr. Jacob N. Lashly, of St. Louis ma \ 
of the Committee on Commercial Law unk 





ruptcy, presented its report, which was largely cor 
fined to the subject of bankruptcy 
the nation-wide survey and investigation of the con 
ditions of practice in the bankruptcy field which had 
been undertaken by the Department 
stated that the Committee was anxious to « 
and assist as far as possible in the acl 
the objectives of the Department. It had conferred 
with the Solicitor General and with Mr. 
who is associated with him in the survey, 
called and sponsored on Tuesday of that week the 
joint conference of committees representing var 
interested organizations. 

It was the purpose of the Department of Jus 
tice to propose to the coming Congress what 
pears now to be a rather comprehensive plan 
amendment of the bankruptcy laws. However, thi 
factual data that was obtained from the 
tion has not yet been compiled and 
proper form to be given to the public 
mittee therefore had not been furnished with info 


He referred to 


Justice, and 
operat 


1ievement 


(sarriso! 
and 


various 


investiga 


digested 


mation on which the comprehensive program tent 
tively suggested by the Solicitor General would | 


formulated and it was therefore manifestly not 
a situation at this time to 
recommendation as to the course wh! 
ation should pursue at the next session in ¢ 


1 
make 





tion with these matters. It of course would cot 
tinue close cooperation and study of the facts 
of the recommendations, if any, which are pre 


sented. 

Assistant Secretary Richard Bentley then rea 
the report of the Committee on 
which the He then read a tele 








members stood. 
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nt of the Mexican Bar Asso- 





u m the P1 
¢ i! sending its cordial greetings to the Ameri- 
9 | \ssociation, expressing regret that circum- 
arli¢ Ff prevented the Mexican Bar from being rep- 
e dor : ted at the convention and conveying a sincere 
. mat nd earnest hope for the establishment of a 
lictioy and more intimate relation between the two 
itions 
Ir. Edward T. Lee, of Illinois, offered a reso- 
approving the use of scientific apparatus for 
under Me 1 g the pictures and testimony of witnesses in 
' ial of appealable cases, “to the end that a 
jure r approximation to justice may be obtained on 
rainst | than is possible from the brief and ex- 
ne! ressionless transcript of the record alone on which 
aving rts must now base their decision.” This resolu- 
t ¢ ok the usual course of being referred to the 
s but itive Committee, which later referred it to the 
istrict Section on Criminal Law and Criminology. 
lat 
merce — ° ~ . 
e Su Fifth Session 
anit ORMER President Chester I. Long presided at 
wa : fF: e Fifth Session, which also was devoted to re- 
nates . ports of committees and action on the recom 
age lations therein mad 
mae Mr. George B. Logan, of St. Louis, Chairman 
e he Committee on Aeronautical Law, stated that 
ommittee had devoted its entire attention in 
e past year to working on a proposed “Uniform 
uptcy nautical Code.” That code had taken the form 
two proposed bills, one called the “Uniform 
rman \eronautical Code,” and the other “Uniform Air- 
Jank ports Code.” However, the committee found some 
con- urrassment in the fact that these proposed bills 
ed to vere in certain respects at variance with the bill 
con lopted by the Association in 1922 and subse- 
» too uently enacted into a law by thirteen states, the 
cs | being known as the “Uniform Aeronautical 
aia Law.” The committee also found that the bill con- 
- flicted with the bill recommended by the Commis- 
: mers on Uniform State Laws and approved by 
i s Association at the convention in Chicago. By 
=" ison of the fact that the Commissioners had had 
; ypportunity to study the proposed measure, the 
et mittee was not asking for the Association’s ap- 
ies val of these bills at this time. It was simply 
sking the study of the proposed measures, in order 
= t it might have ready for the Association next 
ear a bill which could be approved and presented 
be the legislatures of the various states in 1933. 
Higa Aeronautical Law Committee Chairman Notes 
1 in Proposed Changes 
on The first place in which the committee’s bill 
1fOT nflicted with the previous recommendations was 
nti t it recommended a federal license for pilots as 
1] in exclusive qualification for flying, whereas the 
tu form air licensing act previously recommended 
5 €1 her state or federal. The tendency is evidently 
oc toward the single standard of féderal licenses and 
ne ertainly the hope of uniformity seems to lie in that 
-O! ection 
The committee’s proposed code also eliminates 
pre t declaration, contained in the bill approved by 
Association in 1922, that the ownership of air 
Ci e is vested in the owner of the land and water 
g neath. It also eliminates the provision, contained 
ele the same bill, imposing absolute liability for dam- 






ages to persons and property on the ground on the 
owner of the aircraft, and liability on the operator 
of the aircraft for negligence only. The rgason for 
these differences of opinion have been fully set forth 
in the committee’s report printed in advance. All 
that the committee asked at this time was that it 
be continued. 

Chairman Logan stated that he had been asked 
by President Boston to discuss briefly the present 
status of the development of aviation law in the 
United States, and he thereupon made a very inter- 
esting statement upon that subject. 

At the conclusion of his remarks, Mr. Nathan 
William MacChesney, of Illinois, was given unani- 
mous consent to address the convention on certain 
features of the report. He particularly criticised 
the provision in the proposed act making flight in 
aircraft over the land and waters of a state “lawful 
unless at such low altitudes as to interfere with the 
then existing use to which the land or water or 
space over the land or water is put by the owner or 
unless so conducted as to be imminently dangerous 
to persons or property lawfully in the land or wa- 
ter beneath.” It was his contention that the flight 
ought to be unlawful, not only under these circum- 
stances, but when it was low enought to “affect the 
value of the then existing use,” which was quite a 
different thing. The word “interfere” might be very 
narrowly interpreted, with the result that a large 
part of the value of the existing use of the land be- 
neath might be destroyed. 


Land Ownership and Unlawful Flight 


He also noted that there had been a criticism of 
the conclusion of the American Law Institute “that 
any unprivileged entry into air space, at whatever 
height, is trespass.” While that might not agree 
with the opinion heretofore expressed by the com- 
mittee, still it would seem to be good law. 

He also thought that before the prima facie 
rule suggested by the committee was adopted and 
the old one of negligence stated in the act hereto- 
fore approved by the Association and the National 
Conference of Commissioners on Uniform State 
Laws was discarded, further consideration should 
be given to the matter. 


Liability of Owner for Damage on Ground 


Chairman Logan spoke briefly in reply, also by 
unanimous consent. Taking up first the old 1922 
rule which approved absolute liability of the owner 
of an aeroplane for damage, he said that evidently 
the framers of the bill overlooked the fact, first, 
that the owner of an aircraft might lease it legiti- 
mately; second, that he might lend it legitimately ; 
third, that the aircraft might be stolen from the 
owner. In those three cases there was no legal lia- 
bility imposed upon anybody else in a similar rela- 
tion by either common or statutory law. The bill 
as prepared imposed liability upon the owner for 
damage done if the plane was being operated by 
him or his authorized agent, and it made the occur- 
rence of the damage prima facie proof of negligence. 
He saw no reason why they should impose upon a 
new industry, merely because it was new, unheard 
of and unusual measures of liability, which did not 
apply to anyone else. 

He was not prepared to accept the view that 
the provision in the proposed act which legalized 
flight across land and waters except when at such 
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gold; with committees of engineers in the effort to 
develop standards for the unit operation of oil pools. 


Comparative Law Bureau Reports Its 
Magnum Opus 


Judge Charles S. Lobingier, of Washington, D. 
C., Vice-Chairman of the Bureau of Comparative 
Law, reported for that section, in the absence of 
Chairman Smithers. The Bureau, he said, had made 
the meeting this year largely one to celebrate the 
completion of what it considers its most important 
work during the years of its existence—the publica- 
tion of a translation, made by one of its members, 
of “Las Siete Partidas,” the great Spanish law 
book of the Middle Ages. 

“I think it is safe to say,” he continued, “that 
no law book of the entire history of the world has 
had a territorial hold, has been in force for such a 
large area, as the Partidas, for while it originated 
in Spain and was first confined in its territorial force 
to Spanish dominions and Portugal, it was extended 
gradually to the great Spanish colonial empire of 
the Western hemisphere; and when you stop to 
think that that included ‘nearly all of what is half 
of the United States, as well as Central America, 
South America, and other territory, it will be seen 
that here we have a book of law which is the basic 
law of the Western hemisphere. 

_“Now this is the first time in history that this 
work has appeared in full in English. There was a 
translation made something over a century ago in 
Louisiana, and I may say that the work is still au- 
thority in Louisiana, and I think as late as 1923 the 
Supreme Court of that State cited it, and the judg- 
ment then rendered was based largely on the pro- 
visions of the Partidas. The translation which was 
made in 1820 under authority of the Louisiana 
Legislature was only partial. It was those portions 
and those parts of the Partidas which the editors 
thought were in force in that State. The present 
translation is complete, of the entire text. — 

Judge Lobingier added that the Bureau’s great- 
est difficulty had been financial and it had only been 
able to publish the translation through the gener- 
osity of Mr. William KixMiller, President of the 
Commerce Clearing House, Loose Leaf Service 
Division of the Corporation Trust Company of New 
York, who had come to their rescue when all other 
efforts had failed. The members of the Association 
should let it be known that one of the sections had 
completed the translation and made it available, so 
that all who are interested in foreign law, Latin- 
American Law, or International Law—of which last 
the book contains a great deal of the rudiments— 
might avail themselves of it. 

As a part of the celebration of publication of 
the translation, Judge Lobingier continued, a very 
interesting and informative paper by Mr. Henry P. 
Dart of New Orleans, on the part which the 
Partidas has played in the jurisprudence of Louisi- 
ana, was read before the section. Mr. Dart had 
found it unable to be present and his paper had 
been read by a substitute. 


Cooperation With Federal Judicial Conference 
Planned 


Mr. Harry S. Knight, Chairman of the Confer- 
ence of Bar Association Delegates, presented its 
report. 


The work of the Conference during the 






past year, as well as at the session just held, had 
been mainly devoted to educational effort on sub- 
jects which were not yet ripe for final action. “Cre- 
ation of interest in bar affiliation and bar reorgan- 
ization,” he continued, “gathering ideas and in- 
formation on these subjects as well as on the ac- 
tivity of the Bar in judicial selections, and spreading 
the necessity of a closer cooperation between Press 
and Bar made up the larger part of its program.” 
The Judicial Section had recognized the importance 
of the cooperation between Press and Bar by giving 
it the major part of its program at its recent meet- 
ing. In the near future, he suggested, the Associa- 
tion or its active committees might be asked to par- 
ticipate in steps to improve this cooperation. 

“Abuses and Remedies of Accident Litigation” 
was the subject of a symposium at the recent meet- 
ing at which the merits and demerits of the Massa- 
chusetts system of compulsory automobile accident 
insurance, as well as of other forms of compulsory 
insurance, had been freely discussed. However, no 
recommendation had as yet been adopted on the 
subject. An invitation had been extended to the 
Attorney General of the United States to accept the 
chairmanship of the United States National Com- 
mittee in connection with the International Confer- 
ence of Comparative Law to be held at the Hague, 
August 2-6, 1932. A matter of outstanding impor- 
tance was the vote of the Conference to recommend 
to the Association a plan to further the desire ex- 
pressed by the Chief Justice of the United States 
that the Federal Bar cooperate in the work of the 
conference of Senior Judges of the Federal Circuit 
Courts of Appeal. 


Chairman Miller Comments on Reports of 
Wickersham Commission 


Mr. Justin Miller, of North Carolina, Chairman 
of the Section on Criminal Law and Criminology, 
presented its report. Over a period of years, he 
said, the section had urged a scientific study of the 
problem of crime in its larger aspects and had out- 
lined for itself a program which called to its aid all 
those working in this field, whether they were law- 
yers, police, psychiatrists, medical men, sociologists 
or others. 

“Consequently,” he added, “the section was 
highly gratified when expression was given to its 
program by the appointment of the Wickersham 
Commission. Whatever may be the intrinsic value 
of the reports of that Commission—and as to some 
of them at least the values are very great—probably 
the most important result achieved was to convince 
a few people that the problem was one of great 
magnitude and that such statements as that, ‘the 
crime problem can be solved by certainty and 
severity of punishment,’ or ‘by more legislation,’ or 
‘by driving the foreign-born out of the country,’ are 
the most utter and trivial nonsense. Many people, 
if we may judge by editorial reactions to the re- 
ports, still fail to see the larger aspects of the prob- 
lem. These people have received the reports as 
separate entities, distinct from each other or from 
the whole and have excited themselves over the 
truth or falsity of particular statements of fact as 
to details of the reports. Others, who have grasped 
the larger significance of the reports, have become 
alarmed and are suggesting the method of the 
vigilantes; a method usually resorted to when or- 
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ganized government fails. That the emergency 
exists which calls for such remedies is not probable ; 
but if such an emergency does exist and if such a 
method becomes necessary it should be clearly 
recognized that it is only an emergency method and 
that when order is again restored, the main problem 
will be with us still, requiring quiet, careful study, 
reasoned judgments, and orderly, long-time methods 
of control.” 

It was to this latter program that the section 
was giving its attention. Six active committees of 
the section were now at work on various phases of 
the general subject. The committee to cooperate 
with a similar committee of the American Law In- 
stitute to devise ways and means of improving 
criminal justice had presented a report and the sec- 
tion had adopted certain resolutions, based on that 
report, for presentation to the Association. These 
resolutions were that the chairman of the section 
be directed to appoint a committee to recommend 
ways and means for the better training and selec- 
tion of personnel in the administration of criminal 
justice; that the chairman appoint a committee to 
examine the Code of Criminal Procedure prepared 
by the American Law Institute and make such 
recommendations in regard to it as it deems appro- 
priate; that the Association reaffirms its Seattle 
resolution requesting the American Law Institute 
to undertake the restatement of the law of crimes 
and also to prepare a Code of Criminal Law; and 
that the committee be continued and authorized to 
co-operate with other responsible organizations en- 
gaged in the improvement of the criminal law. 

In connection with the report of the section’s 
committee on Psychiatric Jurisprudence, Chairman 
Miller went on to say, a resolution was presented to 
the Association for the creation of the office of Fed- 
eral Criminologist to be associated with the Depart- 
ment of Justice, and for the continuation of the 
committee for further study in cooperation with 
committees from the American Medical Association 
and the American Psychiatric Association. In sup- 
port of the work of its Medico-Legal Committee, 
the section presented a resolution authorizing the 
Section of Criminal Law and Criminology to pro- 
mote the establishment of Criminologic Institutes 
under state supervision and to cooperate in this 
work with a similar committee of the American 
Medical Association. 


Resolutions Dealing With Unlawful Enforcement 
of Law 


An elaborate report had been presented to the 
section a year ago by its Committee on the Unlaw- 
ful Enforcement of the Law, together with a reso- 
lution on the subject. The resolution had then been 
referred back to the committee with directions to 
redraft it and send it to all members of the section 
by mail. This had been done and at the recent 
section meeting the resolution received the most 
critical consideration. It had been revised for sub- 
mission to the Association in the following form: 
Resolved: 

I. That persons taken into custody ought to be brought 
before a magistrate as soon as physically practicable. 


II. That the right of every person taken into custody to 
employ counsel and to confer with counsel shall not be denied. 
III. That every person taken into custody be permitted 


at reasonable hours to be visited by relatives. 
IV. 


That police commissioners and others in authority 
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over the police are urged to make and enforce rules in accord- 
ance with the foregoing resolutions. 

V. That lawless methods of law enforcement have a great 
tendency to promote crime. 


VI. That the extortion of confessions or admissions, by 
depriving the prisoner of opportunity to sleep, depriving him 
of food or drink, or by any of the methods of the so-called 
“third degree,” is abhorrent to all who value the dearly pur- 
chased liberties declared in our Constitution, and is indefensi- 
ble upon any ground. 

VII. That all enforcement officers and judges ought to 
be alert to protect arrested persons in their constitutional 
rights and ought never to take part in or to countenance any 
attempt by secret inquisition or other lawless means to get 
confessions or admissions. 


VIII. That by law it should be permitted to the prose- 
cution to comment to the jury on the fact that a defendant 
did not take the stand as a witness; and to the jury to draw 
the reasonable inferences. 

Resolutions that the section’s committee on 
Mercenary crime be continued for one year and be 
authorized to cooperate with certain other bodies in 
the study of the subject, and that its report be 
printed for distribution; that the Committee on 
Prisons be continued for one year; and that the 
American Bar Association urges the Bureau of the 
Census to undertake the annual compilation and 
publication of statistics on crime and criminal de- 
linquency, and that Congress make the necessary 
appropriation, had also been adopted by the section 
and were presented to the Association for its ap- 
proval. 

Chairman Miller moved that the report be re- 
ceived and the resolutions referred to the Executive 
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Committee for report back Saturday morning. This 
was done. 

Mr. George H. Smith, of Utah, chairman of the 
Section of Legal Education, presented its report. 
At the meeting yesterday the uniform set of by- 
laws recommended by the Executive Committee had 
been approved, and the report of the Council to the 
section in reference to bringing law students into 
closer contact with the members of the profession 
of high standing had been received and its recom- 
mendations adopted. 

The formal papers at the section meeting had 
been devoted to the subject of Professional Ethics 
and its teaching. In this connection the section 
had been engaged since its last meeting in consider- 
ation of the resolution of the Association on the 
subject of the teaching of Professional Ethics in 
law schools, referred to the section a year ago, and 
in devising means for carrying the resolution into 
effect among the schools. The Council had held 
two meetings largely devoted to the matter and had 
made a special report of its activities to the Execu- 
tive Committee. It had also communicated with 
all the law schools of the country regarding the 
teaching of Professional Ethics therein and in vari- 
ous ways had collected information on the subject. 
The section would continue the steady effort to 
have the Association policy adopted. 

Conference of Bar Examiners Organized 


Under the leadership of the section, Chairman 
Smith continued, a conference of Bar Examiners 
had been organized Wednesday morning and plans 
for a permanent organization formulated. Progress 
in the adoption of the American Bar Association 
Standards for admission to the Bar continued with 
encouraging prospects. During the past year five 
States have increased the required period of gen- 
eral education. One has lengthened the period of 
law school study and three have put in the hands 
of their Supreme Court the power to fix qualifica- 
tions for admission to the Bar, thereby paving the 
way for future raising of standards. In eight other 
States active efforts are being put forth to raise 
standards. 

During the past the Albany Law School, Al- 
bany, N. Y.; Duke University Law School, Durham, 
N. C.; and Howard University Law School, Wash- 
ington, D. C., have been admitted to the approved 
list. The section has continued its publicity work 
with the publication of four issues of its Notes on 
Legal Education during the year. The response has 
been very satisfactory and indicates increasing in- 
terest in the subject. 

Patent Section’s Proposals Approved 


Mr. Charles H. Howson, of Pennsylvania, 
chairman of the Section on Patent, Trade-Mark and 
Copyright Law, reported that the section had been 
active through numerous committees in continuing 
the study of various reform measures, either pend- 
ing in Congress or proposed from various quarters, 
affecting the Patent, Trade-Mark and Copyright 
Statutes and the administration of the Government 
Departments having charge of such matters. A 
mid-winter meeting of the section had been held in 
Washington and a two-days’ meeting had been held 
at Atlantic City, with an attendance of representa- 
tive members from many States. 

Chairman Howson then presented the measures 
for which approval of the Association was asked and 


explained each of them in turn. These included 
amendments to sections 4888, 4892 and 4896 of the 
Revised Statutes, the effect of which would be to 
authorize a single signature to applications; an 
amendment of section 4895 of the Revised Statutes 
so as to empower assignee to file divisional, con- 
tinuation, renewal or reissue application ; an amend- 
ment to section 4888 R. S. designed to validate pat- 
ents granted on improper joint applications; an 
amendment of section 4894 and 4903 R. S. for clos- 
ing examination of three-year-old applications; an 
amendment of section 4886 R. S., to reduce the 
period of legal prior use, etc., to one year and to 
limit carrying back date of invention; repeal of the 
disclaimer statutes now in force (R. S. 4917, 4922 
and 973) and the enactment of a substitute single 
statute. 

These proposals had all been printed in a sep- 
arate pamphlet before the meeting, but some ques- 
tion having arisen in Chairman Newlin’s mind as to 
their having been properly submitted to the mem- 
bers previously, it was agreed that they should 
be referred to the Executive Committee for report. 
This was done and all the recommendations were 
adopted at a subsequent session. 


Public Utility Section’s Open Forum 


Chairman William L. Ransom, of New York, 
stated that the Section of Public Utility Law had 
no resolutions or recommendations to place before 
the Association for action. The matters which it 
had been studying during the past year through its 
Council and committees have not yet reached the 
stage of adoption by the Section. There had been 
largely attended meetings on Tuesday and Wednes- 
day at which a number of reports had been pre- 
sented. A representative committee, headed by 
Professor Bogert of the University of Chicago, had 
gone into the subject of the improvement and sim- 
plification of the procedure for the trial of rate and 
public utility litigation before commissions and 
courts and had presented an interesting preliminary 
report. Another committee, composed of State 
commissioners and attorneys for Federal bodies, as 
well as counsel for municipalities and the com- 
panies, had investigated the boundaries between 
State and Federal Regulation. Other committees 
had been at work and had presented preliminary 
reports. 

The most interesting thing about the work of 
the section this year, in his opinion, was the estab- 
lishment of the section as an open forum in which 
all of those engaged in dealing with public utilities 
in any capacity are finding means of freely ex- 
changing views. Speaking frankly, the section a 
few years ago was largely made up of company 
lawyers, but today that is not true in any sense. 
There had actually participated in the meeting and 
in the work of committees during the past year the 
chairman and members of many State Commissions, 
counsel for various large municipalities, official 
representatives of Federal boards and tribunals, as 
well as representatives of the companies in nearly 
all the States. 


Commissioners on Uniform State Laws Approve 
Two Acts 
The report of the National Conference of Com- 


missioners on Uniform State Laws was presented 
by Chairman William L. Hargest, of Pennsylvania. 
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The Conference had held twelve sessions and had 
worked on a number of proposed uniform laws, in- 
cluding a Uniform Automobile Liability Security 
Act, a Uniform Narcotic Drug Act, a Uniform 
Trust Receipts Act, a Uniform Trust Administra- 
tion Act, Amendments to the Uniform Negotiable 
Instruments Act, and a Uniform Mechanics’ Lien 
Act. However none of these has reached the state 
for recommendation to the Association. He con- 
tinued: 

“The Uniform Mechanics’ Lien Act, which has 
been considered by the National Conference since 
1926, has been tentatively adopted but will not be 
finally adopted for another year and no action is 
requested by the Association at this time. The 
Conference considered the Sixth Draft of this Act 
and it represented an agreement between cooperat- 
ing Committees of the Department of Commerce of 
the United States and the Conference, and taking 
into consideration the peculiar conflicts of interests 
existing between the owner, contractor, sub-con- 
tractors, material men and laborers, it is believed 
that the provisions of the Uniform Mechanics’ Lien 
Law come as near as possible to satisfying and pro- 
tecting the relative rights of all the interested 
parties.” 

The National Conference, however, had finally 
adopted two Acts for promulgation to the various 
States for enactment and it asked their approval 
by the Association. The first is the “Uniform 
Principal and Income Act,” which had been con- 
sidered section by section at four different annual 
meetings. It was drawn by Dean Charles E. Clark 
of the Yale University Law School and governs the 
ascertainment and distribution of principal and in- 
come and the apportionment of receipts and ex- 
penses between temporary beneficiaries and the 
remaindermen. The other is an Act to Secure the 
Attendance of Non-Resident Witnesses in Criminal 
Cases. 

On motion both of the Acts were approved and 
recommended to the States, Territories, District of 
Columbia and insular possession for adoption. 


Third Session 


ORMER President Henry Upson Sims presided 

at the third session, at which two distinguished 

guests of the Association from other countries 
made addresses. He introduced the first speaker, 
Hon. W. D. Herridge, the Canadian Minister, as 
follows: 

“Mr. President; Friends: I am beginning to 
believe, as the Europeans do, that we of the United 
States are an exceptionally provincial people. I am 
not speaking in jest as the Easterners speak of the 
Westerners and of us Southerners as provincial, 
when we of the South, at least, seem to glory in 
that provinciality. Nor am I considering the pro- 
vinciality which we of the West and South are con- 
vinced exists in the East, even though they do not 
admit it. But nationally, it seems to me, we must 
all admit that we have long been and still are an 
exceptionally provincial people. We are provincial 
in thinking that we can live to ourselves. We have 
long believed that we could enjoy all the benefits 
(for there may be benefits for us all) of a big pro- 
tective tariff, without considering the nations out- 
side our tariff walls; that we can lend money to the 
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rest of the world without considering whether they 
will be able to pay it back to us, unless they pay it 
to us in goods; that we can have peace, a peace 
that is really no peace, when the rest of the world 
is struggling to maintain it through a League of 
Nations, which we will not join; that we can stay 
out of a League of Nations—and at the time the 
League was proposed I was very bitterly opposed 
to it. All these things are provincialities. 


Provincialism and the Great War 


“The great War got us out of much of our pro- 
vinciality; but the depression of these last two 
years and the threat of a Bolshevik invasion upon 
our friends, the French and the Germans, have 
taught us more than anything else that we cannot 
live inside ourselves ; and that those national limita- 
tions which tend to make all of us, all nations, pro- 
vincial, must be overcome. Just as scientists have 
found that all facts and all truths, as they see them, 
are conditioned upon t'me and place, so we must 
find that human problems grow beyond national 
boundaries, and the distressing condition which ob- 
tains everywhere today, in Europe probably worse 
than here, is a condition which concerns us all, and 
which nothing but a broad view of all questions of 
international relations can relieve. 

“If there is any intelligent class of the Ameri- 
can people, if we can frankly recognize the exist- 
ence of an upper class, we may claim, and others will 
admit, that the legal profession is in that class— 
the higher class, the intelligentsia. And so it seems 
to me that as our appreciation broadens and be- 
comes national, we must necessarily develop inter- 
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national ideas, and that we must lead, not only in 
the development of law, but also in the development 
of broader ideas over the country; that we must be 
the Balm in Gilead in the present circumstances 
which will last until all our people look more 
broadly on their relations to other nations. 

“Since the period of the great War we have 
developed a custom in the American Bar Associa- 
tion of inviting from other countries every year 
quasi-diplomatic emissaries to address us. I do not 
call them foreigners exactly; for they are lawyers, 
like ourselves. And these emissaries are unselfish 
enough to come to us, in order that we may hear 
them on the problems of each other’s circums-ances 
and that we may work together for the broadening 
of each other’s opinions. 

“This year we have from Canada a very distin- 
guished Canadian. He happens to be the Canadian 
Minister to the United States. Among lawyers he 
is an unofficial emissary, because if I am correct his 
duty as an emissary to the Bar Association is an 
informal service which is a pleasure to us to realize 
and which must be a pleasure to him to give. It is 
that extra-professional ministerial duty which we 
accept from a person distinguished in the political 
affairs of his country as well as in the Bar. And so 
our first address this evening is by the Canadian 
Minister, the Honorable W. D. Herridge, who is 
going to address us in the friendly fashion which 
Canadian lawyers always show when on either side 
of the line.” 


Canadian Minister Herridge Delivers Address 


Minister Herridge was received with generous 
applause and proceeded to deliver his address, 
which will be found in another part of this issue. 

After a few words in appreciation of Minister 
Herridge’s address Chairman Sims introduced the 
other guest, Maitre Fernand Payen, Batonnier of 
the Paris Bar, as follows: 

“Now, my friends, we know too little of the 
greatness of the Bar of France. I know too little 
about its history. But I had the opportunity years 
ago in Canada to hear the eminent Montreal law- 
yer, Maitre Lafleur, refer in as eloquent terms as I 
every heard anybody speak, to the history of the 
struggles of the Paris Bar for the establishment of 
ideals of law and order which finally became estab- 
lished in the French Republic. We have with us 
here one of the greatest French lawyers who has 
ever visited this country. 

“Moliere had one of his characters say, ‘In par- 
doning nothing, pure love shines forth. A ne rien 
pardonner le pur amour éclate. Last year we ex- 
pected Maitre Payen to come over with the British 
and (Canadians and French to make us a visit; and 
really you should not pardon him for not having 
come then. It would be true to the aphorism of 
Moliere, that ‘in pardoning him nothing, we love 
him the more.’ But after a repentant consideration 
he decided that he would like to show us that he 
had no ill-will; and so this summer he deliberately 
came from France to visit the Canadian Bar and 
ourselves, and I find us welcoming him. And his 
personality is so charming that I am beginning to 
feel that we are pardoning him, and to that extent 
may not love him as much as if we lived up to Mo- 
liére’s ideas of love. 

“Maitre Payen is at present Batonnier—that is 
to say, President of the Paris Bar. He is closing 


a two-year term in that position, being succeeded 
by Maitre Raymond Poincaré, the great political 
leader. Maitre Payen, I understand, has never felt 
any interest in politics beyond the interest of a citi- 
zen. He has filled all of the positions which he 
could fill and still remain at the Bar. He was first 
Secretary of the Society of Advocates. He has been 
attorney for the City of Paris. I suppose that 
means Corporation Counsel. He has been attorney 
of the great corporations, attorney for the railroads, 
and everything that means success from the stand- 
point of his activities Maitre Payen has had; and 
it is a delight to be able to present him to you to- 
night. Maitre Payen does not speak English, and 
so you must listen to him in French. But our friend 
and neighbor, Maitre Louis S. St. Laurent, K. C., 
of Quebec, who of course speaks both his mother 
tongues, both French and English, has kindly con- 
sented to translate what Maitre Payen says after 
he has said it.” (Applause.) 


Address by Batonnier Payen and Response by 
Mr. Guthrie 


M. Fernand Payen then read in French a letter 
from M. Raymond Poincaré, whom he characterized 
as the most illustrious of living Frenchmen. Mr. St. 
Laurent of the Quebec bar then gave this transla- 
tion of the letter: 

My Dear Batonnier: I would have been very happy to 
have been able to accompany you to Atlantic City. I have 
already been obliged on several occasions to refuse amiable 
invitations from our confréres of the American Bar Associ- 
ation, membership in which is my great honor. This year 
I am more than ever prevented from accepting because my 
convalescence is not yet complete. You would give me the 
greatest pleasure by expressing my regrets to our confréres 
of the United States, and by saying to them that I do not 
despair of finding on another occasion the opportunity of 
attending one of their meetings. In any event I am whole- 
heartedly with you and with them. I do not forget the charm- 
ing hours we spent together in the Palais de Justice at the 
time of the visit they made to us. 

Believe me, my dear Batonnier, in my most affectionate 
sentiments, 

RAYMOND POINCARE. 

Batonnier Payen then delivered his address in 
French, and at its conclusion Mr. St. Laurent gave 
the audience a summing up of what the speaker had 
said. Chairman Sims then introduced Mr. William 
D. Guthrie of New York, who replied to the distin- 
guished guest in French and afterwards summar- 
ized his remarks for the benefit of those of his audi- 
ence who were unable to follow the address in 
French. He concluded his summary by announc- 
ing that the officers of the Association had adopted 
a resolution of thanks to Maitre Payen and the 
Paris Bar for the beautiful Sévres lamp which they 
had presented to the Association, and of apprecia- 
tion of the sentiment which it embodies. He then 
translated the letter, written in French, in which 
the thanks of the Association were expressed. The 
address of M. Payen and the response of Mr. Guth- 
rie, both translated into English, are printed else- 
where in this issue. _ 

President Boston then announced that Minis- 
ter Herridge, M. Payen, Sir Lynden Macassey and 
Sir Alexander Lawrence, had all been elected to 
honorary membership in the Association and had 
accepted. He added that Mr. St. Laurent was al- 
ready an honorary member, having been elected last 
year at Chicago. 

Secretary MacCracken then read the list of 
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nominees for the General Council, which was unani- 
mously approved. 


Fourth Session 


ORMER President Charles S. Whitman pre- 
sided at the Fourth Session, which was devoted 
mainly to reports of committees. 

Miss Emilie M. Bullowa of New York, pre- 
sented the report of the Committee on American 
Citizenship, signed by the Chairman, F. Dumont 
Smith. This report dealt largely with the proper 
teaching of the Constitution in the schools, which 
is now required in forty-three states. The commit- 
tee’s main criticism was that the Constitution was 
taught textually instead of historically in its proper 
setting. It is one of the three greatest historical 
episodes in our history, ranking in importance with 
the revolutionary war. When the course of Ameri- 
can history has finished the war of the Revolution 
and reached the formation of the Federation, then 
the Constitution should be inserted at this point as 
an historical event and so treated. 


How the Constitution Should Be Taught 


“We believe that in this way,” says the com- 
mittee, “the study of the Constitution will be made 
interesting instead of dull. It will become interest- 
ing to the minds of the pupils, not simply as a piece 
of parchment signed by a number of gentlemen in 
knee breeches and silk stockings, but as a real, liv- 
ing, human part of our history.” This was not writ- 
ten to criticise text books or teachers, but to sug- 
gest a way in which the Constitution could be made 
to register upon the minds of pupils with the same 
force and lasting effect as the account of the Revo- 
lutionary and Civil Wars. 

Miss Bullowa stated on behalf of the commit- 
tee that an interest in the real study of the Consti- 
tution seemed to have been aroused. Thousands of 
copies of the committee’s publications dealing with 
the Constitution had been distributed. The com- 
mittee had also had a series of broadcasts every day 
during the week, through the courtesy of the Na- 
tional Broadcasting Company, and it had also ar- 
ranged suitable exercises during the week through- 
out the country in the courts and schools. 

The report of the Judicial Section was pre- 
sented by Judge Carrington T. Marshall of Ohio, 
who stated that the Judicial Section was more ac- 
tive and energetic at this time than ever before, and 
that at the meeting on Wednesday the room pro- 
vided, with a seating capacity of one hundred and 
seventy-five, was not able to accommodate half 0° 
those who desired admission. At this meeting there 
had been a very interesting set of papers on the re- 
lation between the press and bar, which were ex- 
ceptionally good and would be widely distributed. 
Next year it is planned to have a joint session with 
the Conference of Judicial Councils. 


Association Reaffirms Stand on Permanent Court 
of International Justice 


Chairman James Brown Scott, of Washington, 
D. C., presented the report of the Committee on In- 
ternational Law. He called special attention to the 
fact that approval of the adherence of the United 
States to the Permanent Court of International Jus- 
tice was declared by the Association at Memphis in 


1929, after a careful and prolonged discussion of the 
report of that year. The Committee, believing that 
the Permanent Court of International Justice is the 
greatest of international instrumentalities for the 
preservation of peace and justice between nations, 
recurred to the approval already given and re- 
quested that it be reaffirmed at this meeting. On 
motion the recommendation was adopted. 

Mr. John T. Richards, of Illinois, Chairman of 
the Committee on Removal of Government Liens 
on Real Estate, reported that the bill to accomplish 
the object for which the committee was constituted 
had been passed and that the committee’s recom- 
mendation was that its final report be approved and 
the committee discharged. Motion carried. 

Mr. Paul Howland, of Cleveland, Chairman of 
the Committee on Jurisprudence and Law Reform, 
reported that his committee had no recommenda- 
tion to make at this time. The extraordinary ses- 
sion of Congress had devoted its time almost exclu- 
sively to matters in which the committee was not 
particularly interested and therefore none of the 
bills which it had been instructed to oppose or fur- 
ther had been acted on. 


Diverse Citizenship and Right of Removal to 
Federal Court 


The committee had been instructed to oppose 
all matters of legislation tending to impair the 
power and vigor of the Federal Court, and for that 
reason it had opposed efforts to take away the right 
of removal to the federal court on the ground of 
diverse citizenship. However, the Attorney Gen- 
eral of the United States had advocated, and there 
had been introduced, a bill which provides that 
where a corporation chartered in one state trans- 
acts substantially all its business in another state, 
it shall not have the right of removal to the fed- 
eral court on such ground. In view of the fact that 
this bill was introduced and sponsored by such emi- 
nent authority, the committee is giving it consider- 
ation and has deemed it advisable to appoint a sub- 
committee consisting of Edmund F. Trabue, Chair- 
man, William H. H. Piatt, Jesse A. Miller, Hollins 
N. Randolph and Charles E. Clark to consider the 
question and report during the coming year. 

Mr. Thomas G. Haight, of New Jersey, pre- 
sented the report of the Committee on Judicial Sal- 
aries. He spoke of the success of the committee’s 
efforts to aid in securing increase of salaries for 
federal judges, and stated that, although it regarded 
these salaries as still inadequate, it had not deemed 
it wise at any time since to urge a further increase 
as far as the federal judiciary is concerned. The ac- 
tivities of the committee have been confined to gath- 
ering and disseminating information among the 
various states with the hope that comparison of 
salaries paid may induce some of the states, where 
they are particularly inadequate, to increase them 
and try to keep step with the other and more liberal 
commonwealths. The committee’s recommendation 
was that it be continued, which recommendation 
was adopted. 

Mr. Rush C. Butler, of Illinois, Chairman of the 
Committee on Commerce, reported for that body. 
The committee had two recommendations to make: 
The first was that it was the sense of the American 
Bar Association that federal legislation be enacted 
authorizing the regulation of motor vehicles oper- 
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ating in interstate commerce as common carriers 
of passengers upon public highways over regular 
routes or between fixed termini. The next was that 
the proposed “White Bill, Seventy-first Congress, 
H. R. 3830, be amended” in certain particulars. Mr. 
Butler then set forth various amendments desired, 
all of which were printed and distributed to the 
membership before the meeting. 


Sentiment Favors Association’s Stand on Amending 
Anti-Trust Law 


These resolutions were adopted, after which 
Chairman Butler stated that the principal activities 
of the committee during the past year had had to 
do with amending the anti-trust law. Sentiment 
seemed to be crystallizing quite rapidly, during the 
past year in particular, in favor of the position taken 
by the Association at its Memphis meeting, indicat- 
ing its approval of the proposal to amend the anti- 
trust laws by conferring upon the Federal Trade 
Commission the power to pass in advance on re- 
straint of trade contracts voluntarily submitted and 
by granting immunity to parties on contracts ap- 
proved by the Commission from the criminal, con- 
fiscatory and three-fold damage provisions of the 
anti-trust laws. The committee was pleased with 
the progress that has been made and hoped to con- 
tinue its efforts further during the winter in the 
same direction. 

Mr. Hugh Satterlee, of New York, Chairman, 
presented the report of the Committee on Federal 
Taxation. The chief work of the committee during 
the past year was to be found in the informal dis- 
cussion with the officials of the Treasury Depart- 
ment and Board of Tax Appeals of suggestions for 
the improvement of tax administration. These sug- 
gestions have been very cordially received. As a 
result of such discussions it was already certain that 
the Treasury Department is convinced that under 
the existing law its regulations with respect to the 
valuation of decedents’ estates can be liberalized 
sufficiently to afford relief in the case of decedents 
dying within the last two or three years. 

The committee still believed that legislation 
with reference to extending the jurisdiction of 
the Board of Tax Appeals to claims for the refund 
of taxes which have been rejected by the Commis- 
sioner of Internal Revenue, as approved at the Chi- 
cago meeting, is highly desirable, but it did not seem 
best to propose the legislation during the past year. 
It will be introduced in connection with any gen- 
eral tax legislation which Congress may undertake 
in the course of the next year or so. The commit- 
tee’s recommendations were that it be continued, 
that it be authorized to present to Congress at the 
appropriate time the proposed legislation already 
approved by the Association, and that it be author- 
ized to continue its cooperation with the proper 
governmental agencies in furthering the improve- 
ment of federal tax administration and legislation. 
These resolutions were adopted. 


Admiralty Section’s Proposed Measures Approved 


Mr. Charles R. Hickox, of New York, Chair- 
man of the Committee on Admiralty and Maritime 
Law, stated that it had been dealing with two sub- 
jects on which recommendations were made to the 
Association. One was the question of obtaining 
federal legislation so as to secure maritime liens 


against a vessel for damage done to a structure on 
land. Under the existing law such a lien is given 
only with respect to damage done to a floating 
structure in the water. Unfortunately from earliest 
times the Supreme Court had said that damage done 
to a structure on land would not give rise to a mari- 
time lien and it was also said that the jurisdiction 
in equity cannot be extended by Congress. The 
committee, however, thought substantial relief 
could be afforded if Congress should pass an act in 
the terms printed in the committee’s report, under 
which a vessel or owner that causes damage to a 
structure on land may be made liable to the injured 
party and the injured party shall have a lien against 
the vessel and may proceed against the owner in 
any District Court of the United States having 
jurisdiction. The committee did not say that there 
would be jurisdiction in the admiralty courts but 
that proceedings might be taken in the district 
courts and it thought that the proposed legislation 
could be supported not only under the Commerce 
Clause but also under its interpretation of the Su- 
preme Court decisions. 

Another matter which the committee submit- 
ted to the Association concerned the costs in admir- 
alty and on appeal. It recommended that the proc- 
tor’s fee should be $100 and the reasonable cost of 
the brief of the successful party should be allowed. 
30th recommendations of the committee were ap- 
proved. 


Committee on Commercial Law and Bankruptcy 
Reports 


Mr. Jacob N. Lashly, of St. Louis, Chairman 
of the Committee on Commercial Law and Bank- 
ruptcy, presented its report, which was largely con- 
fined to the subject of bankruptcy. He referred to 
the nation-wide survey and investigation of the con- 
ditions of practice in the bankruptcy field which had 
been undertaken by the Department of Justice, and 
stated that the Committee was anxious to cooperate 
and assist as far as possible in the achievement of 
the objectives of the Department. Jt had conferred 
with the Solicitor General and with Mr. Garrison, 
who is associated with him in the survey, and had 
called and sponsored on Tuesday of that week the 
joint conference of committees representing various 
interested organizations. 

It was the purpose of the Department of Jus- 
tice to propose to the coming Congress what ap- 
pears now to be a rather comprehensive plan for 
amendment of the bankruptcy laws. However, the 
factual data that was obtained from the investiga- 
tion has not yet been compiled and digested in 
proper form to be given to the public. The com- 
mittee therefore had not been furnished with infor- 
mation on which the comprehensive program tenta- 
tively suggested by the Solicitor General would be 
formulated and it was therefore manifestly not in 
a situation at this time to make an intelligent 
recommendation as to the course which the Associ- 
ation should pursue at the next session in connec- 
tion with these matters. It of course would con- 
tinue close cooperation and study of the facts and 
of the recommendations, if any, which are pre- 
sented. 

Assistant Secretary Richard Bentley then read 
the report of the Committee on Memorials, during 
which the members stood. He then read a tele- 
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gram from the President of the Mexican Bar Asso- 
ciation sending its cordial greetings to the Ameri- 
can Bar Association, expressing regret that circum- 
stances prevented the Mexican Bar from being rep- 
resented at the convention and conveying a sincere 
wish and earnest hope for the establishment of a 
closer and more intimate relation between the two 
organizations. 

Mr. Edward T. Lee, of Illinois, offered a reso- 
lution approving the use of scientific apparatus for 
recording the pictures and testimony of witnesses in 
the trial of appealable cases, “to the end that a 
closer approximation to justice may be obtained on 
appeal than is possible from the brief and ex- 
pressionless transcript of the record alone on which 
courts must now base their decision.” This resolu- 
tion took the usual course of being referred to the 
Executive Committee, which later referred it to the 
Section on Criminal Law and Criminology. 


Fifth Session 
F the Fifth President Chester I. Long presided at 


the Fifth Session, which also was devoted to re- 

ports of committees and action on the recom- 
mendations therein made. 

Mr. George B. Logan, of St. Louis, Chairman 
of the Committee on Aeronautical Law, stated that 
the committee had devoted its entire attention in 
the past year to working on a proposed “Uniform 
Aeronautical Code.” That code had taken the form 
of two proposed bills, one called the “Uniform 
Aeronautical Code,” and the other “Uniform Air- 
ports Code.” However, the committee found some 
embarrassment in the fact that these proposed bills 
were in certain respects at variance with the bill 
adopted by the Association in 1922 and subse- 
quently enacted into a law by thirteen states, the 
bill being known as the “Uniform Aeronautical 
Law.” The committee also found that the bill con- 
flicted with the bill recommended by the Commis- 
sioners on Uniform State Laws and approved by 
this Association at the convention in Chicago. By 
reason of the fact that the Commissioners had had 
no opportunity to study the proposed measure, the 
committee was not asking for the Association’s ap- 
proval of these bills at this time. It was simply 
asking the study of the proposed measures, in order 
that it might have ready for the Association next 
year a bill which could be approved and presented 
to the legislatures of the various states in 1933. 


Aeronautical Law Committee Chairman Notes 
Proposed Changes 


The first place in which the committee’s bill 
conflicted with the previous recommendations was 
that it recommended a federal license for pilots as 
an exclusive qualification for flying, whereas the 
uniform air licensing act previously recommended 


either state or federal. The tendency is evidently 
toward the single standard of federal licenses and 
certainly the hope of uniformity seems to lie in that 
direction. 

The committee’s proposed code also eliminates 
the declaration, contained in the bill approved by 
the Association in 1922, that the ownership of air 
space is vested in the owner of the land and water 
beneath. It also eliminates the provision, contained 
in thé same bill, imposing absolute liability for dam- 


ages to persons and property on the ground on the 
owner of the aircraft, and liability on the operator 
of the aircraft for negligence only. The reason for 
these differences of opinion have been fully set forth 
in the committee’s report printed in advance. All 
that the committee asked at this time was that it 
be continued. 

Chairman Logan stated that he had been asked 
by President Boston to discuss briefly the present 
status of the development of aviation law in the 
United States, and he thereupon made a very inter- 
esting statement upon that subject. 

At the conclusion of his remarks, Mr. Nathan 
William MacChesney, of Illinois, was given unani- 
mous consent to address the convention on certain 
features of the report. He particularly criticised 
the provision in the proposed act making flight in 
aircraft over the land and waters of a state “lawful 
unless at such low altitudes as to interfere with the 
then existing use to which the land or water or 
space over the land or water is put by the owner or 
unless so conducted as to be imminently dangerous 
to persons or property lawfully in the land or wa- 
ter beneath.” It was his contention that the flight 
ought to be unlawful, not only under these circum- 
stances, but when it was low enought to “affect the 
value of the then existing use,” which was quite a 
different thing. The word “interfere” might be very 
narrowly interpreted, with the result that a large 
part of the value of the existing use of the land be- 
neath might be destroyed. 


Land Ownership and Unlawful Flight 


He also noted that there had been a criticism of 
the conclusion of the American Law Institute “that 
any unprivileged entry into air space, at whatever 
height, is trespass.” While that might not agree 
with the opinion heretofore expressed by the com- 
mittee, still it would seem to be good law. 

He also thought that before the prima facie 
rule suggested by the committee was adopted and 
the old one of negligence stated in the act hereto- 
fore approved by the Association and the National 
Conference of Commissioners on Uniform State 
Laws was discarded, further consideration should 
be given to the matter. 


Liability of Owner for Damage on Ground 


Chairman Logan spoke briefly in reply, also by 
unanimous consent. Taking up first the old 1922 
rule which approved absolute liability of the owner 
of an aeroplane for damage, he said that evidently 
the framers of the bill overlooked the fact, first, 
that the owner of an aircraft might lease it legiti- 
mately; second, that he might lend it legitimately ; 
third, that the aircraft might be stolen from the 
owner. In those three cases there was no legal lia- 
bility imposed upon anybody else in a similar rela- 
tion by either common or statutory law. The bill 
as prepared imposed liability upon the owner for 
damage done if the plane was being operated by 
him or his authorized agent, and it made the occur- 
rence of the damage prima facie proof of negligence. 
He saw no reason why they should impose upon a 
new industry, merely because it was new, unheard 
of and unusual measures of liability, which did not 
apply to anyone else. 

He was not prepared to accept the view that 
the provision in the proposed act which legalized 
flight across land and waters except when at such 
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low altitude as to interfere with the then existing 
use of the land or water, was improper or unjust. 
No instance had been given of how there could be a 
nuisance and a right arising from damage done 
without at the same time giving an instance of the 
use to which the land was put. The committee had 
the interests of the owner of real estate as much at 
heart as anyone else, but if it approved of the 
American Law Institute’s definition, “any unprivi- 
leged entry into air space at whatever height is 
trespass,” it would still be necessary to define what 
is unprivileged entry into air space. 


Committee on Communications Reports 


Mr. Louis G. Caldwell of Washington, D. C., 
Chairman of the Committee on Communications, 
presented a report covering a wide range. He gave 
his hearers a general idea of the scope of “radio 
law” in its present state of development, and then 
took up the subject of radio regulation in the United 
States. From among the many development during 
the past year in the law of radio regulation affect- 
ing broadcasting he chose four which seemed to 
him the most significant, and discussed them under 
the following heads: Protection of licensees against 
deprivation of privileges without notice or hearing; 
geographical distribution of broadcasting stations; 
broadcasting stations as public utilities; censorship 
of broadcast programs. He then continued: 

“T must now turn to glance hurriedly at the leg- 
islative situation in radio regulation. Some 48 radio 
bills died with the close of the 71st Congress last 
March 4th. The more important of them will prob- 
ably be reintroduced verbatim or in substance at 
the next Congress. I find them crowding in on me 
for attention like a lot of bad memories, but time 
will not permit me to discuss more than those fall- 
ing within a single description. The category of 
bills I propose to take up is described in our report 
as “Reservation of Broadcasting Facilities for Par- 
ticular Groups or Interests.” I have chosen it both 
because of its importance and because of the con- 
troversial attacks to which this portion of the report 
has been subjected by representatives of the par- 
ticular interested groups. 


Broadcasting Facilities for Particular Groups 
or Interests 


“First, let me urge you to read this portion of 
the report carefully. It covers some eight pages, 
and, since it was very much condensed in prepara- 
tion, it cannot be fairly summarized in the time at 
our disposal. I make the request because the at- 
tacks on it and on the committee have been without 
regard either for an accurate version of the report 
or for the facts. 

“Most of the eight pages are devoted to what 
is known as the Fess bill. Two other measures of 
similar character were introduced in Congress last 
year, differing from the Fess bill only in degree, and 
I shall therefore not discuss them separately. The 
Fess bill would require that 15% of all broadcast- 
ing facilities shall be reserved for educational 
broadcasting exclusively, and for allocation to edu- 
cational agencies of the Federal Government, and 
to educational institutions chartered by the United 
States or by the respective states or territories. Fif- 
teen per cent of the 90 channels (i. e., wave-lengths) 
available for broadcasting in the United States 
amounts to 13.5 channels. To accomplish the result 


sought without widening the broadcast band would 
mean at one extreme putting out of business about 
30 broadcasting stations on clear channels, mostly 
of high power and representing huge investments, 
or at the other extreme, it would force the elimina- 
tion of 240 stations of 100 watts or less, plus about 
50 stations varying in power from 250 to 1,000 watts 
—a total of 300 stations. There are, of course, many 
possible variations of these figures. Whatever the 
method chosen for carrying such a mandate into 
effect, many communities that now receive only 
one broadcast program would find themselves with- 
out any service, except possibly one of continuous 
educational matter, and other communities that 
now have a choice of two or three programs, would 
find themselves correspondingly reduced. It is dif- 
ficult to calculate the loss both financially to the 
station owners and, in terms of broadcasting serv- 
ice, to the listening public. 

“On the other hand, in the present state of the 
art, 13.5 channels in the broadcast band cannot pos- 
sibly be put to such use as will afford a country- 
wide educational service. Only a fraction of the 
area of the United States could be covered by their 
use. This fraction would receive the proposed edu- 
cational service ; the rest would be uneducated. Yet 
plausible utterances to the contrary are being dis- 
seminated in Congress, on the platform, in fact 
everywhere. If carefully studied, such utterances 
would be stamped as unsound by the department of 
physics in every reputable educational institution in 
the United States. In support of the Fess bill a 
great mass of misinformation is being assiduously 
circulated about the alleged superiority of European 
programs, and about the alleged advantages of Gov- 
ernment over private ownership and operation of 
broadcasting stations.” 

The committee, Chairman Caldwell continued, 
had only two formal resolutions to present for ap- 
proval. The first authorized the committee to con- 
fer with certain committees of the U. S. Senate and 
the House of Representatives, as well as similar 
agencies, and in its name, but not in the name of the 
Association, to make available to them from time 
to time such information as had been gathered, 
such conclusions as had been reached and such rec- 
ommendations as had been agreed upon with re- 
spect to legislation and treaties governing the elec- 
trical transmission of intelligence. He moved the 
adoption of the resolution. Carried. 

The second resolution was to authorize the 
Committee on Communications through a delega- 
tion of one or more of its members, to represent the 
Association at the International Telegraph and 
Radio Conference to be held in Madrid in 1932, and 
at the next International Juridical Congress on 
Radio, in the role of observer without expense to 
the Association. The resolution was adopted. 


Danger of Monopolization of the Air 


Mr. Frank P. Walsh of New York was given 
unanimous consent to speak on the report just sub- 
mitted. He wished to address himself specifically 
to that portion of it referring to group representa- 
tion in radio. If the field was limited and there 
could be but so many complete national channels, 
there was very great danger of monopolization of 
the air. “We find,” he said, “that very easily we 
might get into a situation in this very important 
field where all of the information would be pre- 
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digested, where all of the programs might be the 
same, and where it might work out finally not only 
into suppression of free speech but even in a direc- 
tion that might not be best for the public welfare, 
or at least might interfere with a free discussion on 
the air—that great and new factor of communica- 
tion.” Mr. Walsh continued: 

“There is a controversy going on at the pres- 
ent time; application has been made for a place on 
the air for the United Labor Movement of the 
United States. They not only have a great labor 
press, they not only have representation merely as a 
press agency much larger than any of the other 
news agencies that are now on the radio, but they 
likewise have a brand, we might say, or a special 
department of information sought by many millions 
of people in the United States—not those confined 
to labor alone—and in order to have an interchange 
of thought we ought to hear all sides of the contro- 
versy. . . . Now at the present time I think it would 
be very unwise for the American Bar Association to 
attempt to exert any influence on this field what- 
ever. Litigation is pending over this very question 
now in the Court of Appeals of the District of Co- 
lumbia... .” 

After some further discussion in which Chair- 
man Caldwell emphasized the fact that the commit- 
tee considered that its chief mission was to collect 
information, primarily on scientific facts not readily 
accessible to the average lawyer, which the Asso- 
ciation could take or leave as it pleased, and Mr. 
Walsh pointed out the possible use of such a report 
as powerful propaganda by those seeking to at- 
tain, or opposed to, a particular object, the order of 
business was continued. 


Professional Ethics Committee’s Position on Fee 
Controversies 


Mr. Thomas Francis Howe of Illinois, Chair- 
man of the Committee on Professional Ethics and 
Grievances, presented its report. During the past 
year the committee had received fewer complaints 
of a serious nature than ever before. It was also 
gratifying to report that during the same period it 
had received more requests for its opinion as to 
matters of professional conduct than during any 
previous similar period. 

He would like to call the attention of members 
to something that had already been determined and 
expressed in one of the committee’s opinions some 
time ago, but which did not seem to have reached 
all the members of the Association. He referred to 
the committee’s attitude on the matter of proper 
fees. Despite the committee’s opinion, it received 
every month many requests that it pass upon what 
would be a reasonable and proper fee or what would 
be the proper division of fees between attorneys as- 
sociated in a case or that the committee act as ar- 
bitrator in a controversy of that kind between at- 
torneys. He then read the last section of Opinion 
27, promulgated in May of last year, which covered 
the’ case and which declared that the committee 
would decline to pass upon such questions “except 
in those flagrant cases where an attorney, under 
the guise of charging a fee, has retained so much of 
the funds coming into his hands as, in the opinion 
of the committee, amounts to misappropriation of 
funds.” He concluded by stating that the commit- 
tee had just published all of its opinions to date, 
together with the Canons of Professional Ethics. 


Mr. Edward A. Harriman of Washington, D. 
C., Chairman of the Committee on Supplements 
to Canons of Professional Ethics, made a brief re- 
port and presented a resolution that “the commit- 
tee be continued, and that it be empowered to con- 
sider supplements and amendments both to the 
Canons of Professional Ethics and to the Canons of 
Judicial Ethics, and to report thereon to the Asso- 
ciation.” One reason for the resolution was that 
there was a rather technical difference between sup- 
plements and amendments and the committee felt 
that its jurisdiction should be extended to, allow it 
to consider thelatter as well as the former. The 
recommendation was of course subject to the pro- 
vision as to membership recommended in the report 
of the Executive Committee. The resolution was 
adopted. 

The report of the Committee on the Practice 
of Law in the District of Columbia was made by 
Mr. William C. Sullivan, Chairman. The report 
dealt mainly with a bill introduced in Congress to 
regulate the use of the words “Attorney at Law” 
and similar expressions in the District of Columbia. 
The bill had been threshed out and approved and 
the committee authorized to act at the annual 
meeting in Chicago. He suggested that perhaps 
the name of the committee should be changed next 
year so as to authorize it to deal with other matters 
than this one bill. He presented the committee’s 
sole recommendation, which was that it be contin- 
ued and authorized to consent to such changes in 
the wording of the bill as in its judgment might be 
necessary or advisable to facilitate the execution of 
its instructions. Mr. Thomas Francis Howe moved 
an amendment increasing the membership of the 
committee to seven. This was accepted by the 
committee and the resolution was then passed. 


First Report on Unauthorized Practice of the Law 

Mr. John G. Jackson if New York, Chairman 
of the Committee on the Unauthorized Practice of 
the Law, stated that so far as he knew this was the 
first report to be made te the Association on the 


subject. The committee had conducted an investi- 
gation which revealed beyond question that en- 
croachments by lay agencies on the practice of law 
was increasing in many directions. A widespread 
interest had been shown in the work of the com- 
mittee. It had been asked for advice and informa- 
tion by lawyers in all parts of the country. For 
that reason it had appended to its printed report a 
digest of all the late decisions on the subject. 

Chairman Jackson presented a resolution that 
the recommendation of the committee that the By- 
Laws of the Association be amended so as to pro- 
vide for a standing committee on Unauthorized 
Practice be referred to the Executive Committee, 
which was passed; also a resolution that the Presi- 
dent be authorized again to appoint a Special Com- 
mittee on Unauthorized Practice of the Law to 
carry on the work begun by this committee along 
the lines indicated in the report—which also passed 
unanimously. 


Sixth Session 


ORMER President Hon. John W. Davis, of 
New York, presided at the sixth session, at 
which Sir Lynden Macassey, leader of the 
Parliamentary Bar of England, was scheduled to 





764 


AMERICAN Bar ASSOCIATION JOURNAL 





address the Association. Sir Lynden was unfor- 
tunately not able to be present because of a sudden 
indisposition, but his address was read by Secretary 
William P. MacCracken. In opening the proceed- 
ings, Chairman Davis said: 

“Ladies and gentlemen, the great satisfaction 
which I feel in presiding over this gathering once 
more is very much lessened by the peculiar circum- 
stances under which I take the Chair tonight. I do 
not recall in my own experience that it has ever 
been before my duty to introduce to an audience 
a speaker who was not present in the place. I had 
hoped to be accompanied on the platform tonight— 
a hope which you shared—by a very distinguished 
representative of the British Bar, a gentleman who 
has won his spurs in more than one field, as an 
engineer, an economist, a statistician and as a 
lawyer. He stands at the very head of one of the 
three great branches into which the profession in 
Great Britain has divided itself, and is, I might say 
without exaggeration, the acknowledged leader of 
the Parliamentary Bar of Great Britain. 

“He does us great honor by coming down to 
this gathering as a representative of our British 
brethren. You have learned with deep regret, no 
doubt, the circumstances which made it impossible 
for Sir Lynden Macassey, K. B. E., K. C., to be 
with us here tonight. His sudden indisposition is a 
source of regret and sorrow to all of us. 

“But very fortunately his remarks have been 
put in written form and I am sure that none of us 
would want this meeting to disperse without receiv- 
ing the message he has prepared. Therefore in his 
absence I am going to ask Secretary MacCracken 
to take the rostrum and read what otherwise we 
would have had the pleasure of hearing from the 
lips of Sir Lynden Macassey himself. Mr. Mac- 
Cracken.” 

Secretary MacCracken remarked in beginning 
that while he appreciated that the task imposed was 
an honor and a privilege quite rare, he joined heart- 
ily in the Chairman’s regret that the guest of honor 
was unable to be present and deliver his address in 
person. He then read Sir Lynden’s paper which 
was entitled “The Part Played by Members of the 
Inns of Court in England in the Formation of the 
United States.” The address is printed in another 
part of this issue. 

Chairman Davis, in introducing Hon. James M. 
Beck, who was on the program to respond to Sir 
Lynden’s address, stated that Sir Lynden Macassey, 
“a Bencher of the Middle Temple, is justified in 
underscoring that word, and I feel justified in em- 
phasizing the prominence of that great institution. 
I could enlarge upon that, but without drawing any 
invidious comparison between the Middle Temple 
and the sister Inn, I may say that another Inn is 
represented here tonight by a gentleman amply able 
to speak in its defense. The gentleman who is to 
address you is not one who has been made an Hon- 
orary Member of the Middle Temple, but a gentle- 
man who has been honored by being elevated to the 
Bench of Grey’s Inn. And in addition to that dis- 
tinction, to the gratification of his American breth- 
ren, he was honored by being called to the English 
Bar in formal fashion and admitted to audience in 
the highest court of the Empire. No audience of 


lawyers in the United States needs any introduc- 
tion to Ex-Solicitor General Beck.” 

Mr. Beck then took the stand and delivered an 
interesting response which will be found in con- 
nection with the Sir Lynden MaCassey’s paper in 
another part of this issue. At the conclusion of 
his remarks the always entertaining Gilbert and 
Sullivan opera “Trial by Jury” was presented by an 
extremely competent company and most appre- 
ciatively received. 


Seventh Session 
ORMER President, R. E. L. Saner presided 


over the Seventh Session on Saturday morn- 

ing. The first business was the report by 
the Committee on Uniform Judicial Procedure, 
made by Chairman Nathan William MacChesney, 
of Illinois. 

During the past year the committee, he said, 
had not done more than what was contemplated by 
its report in Chicago a year ago, which recom- 
mended that it keep in touch with the situation in 
Congress to determine when it would be advisable 
to make a direct effort to have legislation passed 
giving the rule-making power to the Supreme Court 
on the law side. The Judiciary Committee of the 
Senate has been controlled for some years in such 
a way as to render progress impossible, and it 
seemed wise to try and promote sentiment without 
a definite attempt at legislation. In the judgment 
of the committee there is a drift toward the grant- 
ing of this power and at an appropriate time pro- 
posed legislation may be secured. 

The committee had been advised by Mr. Mor- 
ris, Chairman of the District of Columbia com- 
mittee, that the Chief Justice had said that the 
Conference of Senior Circuit Judges had on foot 
a project to secure legislation authorizing them to 
recommend changes in practice and procedure in 
the federal courts. The committee therefore recom- 
mended that it be continued and be authorized to 
confer with the Chief Justice to see whether or not 
what they have in mind would cover the subject 
matter with which the committee is dealing. On 
motion the recommendations were adopted. 


Legal Aid Committee Appeals for Support of Work 


Mr. Reginald Heber Smith, of Boston, Chair- 
man of the Committee on Legal Aid Work, said 
that during the past year legal aid offices in the 
country had handled more than two hundred thou- 
sand cases, and it was expected that the burden 
would be even heavier this year. The legal aid 
movement needed all the encouragement, help and 
support that it could receive. What it most needed 
was that lawyers in their respective cities give 
something of their time, thought and money to the 
legal aid organization. If there was no legal aid 
office in a particular city, the committee asked that 
the lawyers there seriously consider whether syich 
an organization ought not to be established. There 
being no recommendations, the report was simply 
received and filed. 

Chairman Levi Cooke. of Washington, reported 
for the Committee on Change of Date of Presi- 
dential Inauguration. Chairman Cooke summed up 
the legislative situation. The Senate had passed 
the so-called Norris resolution by an overwhelming 
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majority at the last session; the House of Repre- 
sentatives had substituted it for its own bill, but 
adopted an amendment terminating the second or 
last session of each Congress on a date certain; and 
a conference had been held upon the difference be- 
tween the House and the Senate, at which the Sen- 
ate conferees declined to receive the House amend- 
ment, with the result that the resolution failed of 
passage in the last Congress. The committee, how- 
ever, felt that there was little doubt that during the 
‘coming session of Congress, the two Houses hav- 
ing by an overwhelming majority voted in favor of 
the principle, the resolution would be passed in both 
Houses and go to the states soon thereafter. 

Chairman Cooke then spoke briefly of the loss 
vhich the committee as well as the Association had 
suffered by reason of the death of Mr. Thomas 
Shelton during the past year. He then moved that 
the committee be continued, which motion was 
passed. 

Committee on Codrdination of Bar Reports 
Progress 


Mr. Jefferson P. Chandler, of California, Chair- 
man of the Committe on Coordination of the Bar, 
next presented its report, which he said was merely 
in the nature of a report of progress. The question 
of bringing the American Bar Association into 
closer contact with the lawyers of the country had 
been frequently under discussion and had been the 
subject of much thought by its members and officers 
for a number of years. Mr. Elihu Root, in the state- 
ment that he had made at the time the Medal was 
awarded to him in Chicago last year, gave it as his 
opinion that the most important subject at the 
present time before the American Bar Association 
was to weld the Association with the other associa- 
tions and other lawyers of the country, and that the 
future of the Association, and in some measure the 
future welfare of the Bar was bound up in that 
procedure. 

During the past year the committee had met 
frequently and had been in contact by correspond- 
ence and otherwise with many of the bar associa- 
tions of the country, and with many of the lawyers 
who were not essentially bar association lawyers, 
in an effort to secure opinions upon the subject of a 
closer affiliation, either by work or some other 
method. The committee had found that there was 
a great desire that the Association work be brought 
to them and that they should be educated as to 
what it was doing. As to whether or not the Asso- 
ciation itself should allow members of state bar 
associations to become members by virtue of their 
membership in the state organization, that was ap- 
parently a question for the distant future, but it 
was one that would have to be considered. How- 
ever, the committee felt that there is a very real 
desire at present that there should be a close rela- 
tionship between the organizations. It felt that the 
subject was one which would take quite a time to 
work out, and it was laying out a program which 
would probably extend over four or five years. In 
pursuance of that purpose it had made a report to 
the Executive Committee recommending certain 
procedure and the Committee had reterred the re- 
port to the General Council. 

The committee at present did not contemplate 
attempting any change in the fundamental machin- 


ery of the Association, either in regard to member- 
ship or voting. Whatever it should decide or to 
attempt in that line would be submitted to the 
Association long in advance. An effort would be 
made to secure the opinion of members of the Asso- 
ciation upon the subject through every possible 
channel. The committee had no recommendations 
to make to the Association at this time. 

Mr. William S. Dalzell, of Pennsylvania, briefly 
reported for the Committee on Noteworthy Changes 
in Statute Law, Mr. Joseph P. Chamberlain, Chair- 
man of that committee, being absent in Europe. 


Medal Awarded to Mr. Justice Holmes 


The next matter on the program was the Award 
of the American Bar Association Medal, which was 
made by General J. Weston Allen, of Massachu- 
setts, Chairman of the Committee of Award. The 
announcement that Justice Oliver Wendell Holmes 
had been selected to receive the Medal this year 
was received with great applause. An account of 
this interesting event appears in another part of 
the Journal. 

Secretary MacCracken at this point presented 
the supplemental report from the Executive Com- 
mittee dealing with matters which had been referred 
to it during the preceding sessions of the Fifty- 
Fourth Annual Meeting. The Executive Commit- 
tee recommended that resolutions one, two, four, 
six, seven, nine and ten proposed by the Section of 
Criminal Law and Criminology be referred back to 
the section; that the first seven paragraphs of reso- 
lution eight be adopted by the Association, that the 
eighth paragraph of resolution eight, namely, that 
giving the prosecution the right to comment to the 
jury on the fact that the defendant did not take the 
stand as a witness, and to the jury to draw reason- 
able inferences, be considered by the Association; 
and that resolutions three, five and eleven be dis- 
approved. 

The committee also, at the request of the Con- 
ference of Bar Association Delegates, recommended 
the adoption of a resolution that 

“The American Bar Association recommend to the presi- 
dent of each of the State Bar Associations that such presidents 
cooperate with the United States Circuit and District Judges in 
their several states in the appointment from each United States 
Federal District of a committee of three to meet from time to 
time with the United States Circuit Judges to the end that one 
member of these bar committees be elected to represent each 
circuit at an informal conference to be held at Washington a 
day or two before the regular meeting of the Conference of 
Senior Federal Circuit Judges, if such course is acceptable to 
such conference, with a view to providing that cooperation of 
the Federal Bar suggested by the Chief Justice of the United 
States and set out in pages 34 and 35 in the printed reports 
of the Conference of Bar Association Delegates 1931, and that 
the President of the American Bar Association submit the plan 
to the Chief Justice of the United States for his consideration.” 

The report of the Executive Committee was 
adopted, which left the eighth paragraph of resolu- 
tion eight, as above set forth, open to consideration 
by the Association. Mr. Justin Miller, of North 
Carolina, moved the adoption of that paragraph, 
and this precipitated a very lively debate. 

Right to Comment on Defendant’s Failure to 
Take the Stand 

Mr. Thomas W. Davis, of North Carolina, 
protested against the proposal, and he was sup- 
ported bv Mr. James W. Vandervort, of West Vir- 
ginia. Mr. T. W. Davidson, of Texas, favored it 








766 





AMERICAN BAR ASSOCIATION JOURNAL 








very strongly and declared that he did not concur 
in the idea that it was encroaching on the rights of 
the defendant to permit the prosecuting attorney to 
refer to his silence. Mr. Louis S. Cohane, of Michi- 
gan, a member of the Section of Criminal Law, in 
supporting the resolution, declared that “we face 
the fact today that the greatest menace to modern 
society is organized crime and the crime problem. 
Anything that we can do to strengthen the arm of 
the law in its combat against this menace with a 
reasonable regard for the rights of the accused, we 
should do. What objection can an accused have to 
stating to the court and to the jury those facts 
which, if true, would clear him of the charge? Who 
is in a better position to state the facts than the 
accused and why should he not take the stand?” 


Judge Von Moschzisker Favors Resolution 


At the suggestion of a member, former Chief 
Justice Robert von Moschzisker of the Pennsyl- 
vania Supreme Court made a few remarks on the 
subject. It was one in which he had taken a great 
deal of interest. He had tried to get that very bill 
through the legislature of Pennsylvania without 
success. The law is supposed to be the essence of 
common sense, and why should not the administra- 
tion of the law also embody the essence of common 
sense? It had long been established in English 
law that when one is accused of crime and stands 
silent, that fact might be offered in evidence in 
any criminal court. Now if, when one is accused of 
crime outside of the court room and stands silent, 
that fact may be offered in evidence, why, when he 


is accused of crime inside the court room, should 
the prosecutor and the judge in charge, if you 


please, be denied the privilege of a common-sense 
comment that this man or woman who is accused 
has offered no explanation? The jury must think 
of it, and why should it not be argued to them? In 
at least eight years of actual experience in the ad- 
ministration of criminal law as a prosecutor in the 
lower courts, he had never once known a person to 
refuse to take the stand who was not guilty. 

Mr. Louis M. Boudin, of New York, referring 
to the above remarks of Judge von Moschzisker, 
said there was a very good reason why the rule 
should be continued. If a defendant could go on 
the stand and simply tell what had happened and 
could stop there, as is done in some jurisdictions 
outside of this country, there would then be a good 
reason why he should be required to take the stand, 
but we all know exactly what happens in court. The 
defendant takes the witness stand to tell what has 
happened at the scene of the crime, or whether he 
was or was not on the scene of the crime, and that 
opens the door to all kinds of questions, not only 
with reference to the crime with which he is 
charged, but crimes with which he may be charged, 
and he must explain away all of these things or 
else be prejudiced in the eyes of the jury. 

Judge Hartshorne of New Jersey, who had had 
experience under the two systems, ‘spoke in favor 
of the resolution. Miss Rose Rothenberg of New 
York called attention to the possible bearing of the 
Baumes Law on the question. Chairman Miller 
then closed the debate. 


Chairman Miller Notes a Paradox 


Mr. Miller said that what he desired was to 
place the resolution before the Association in its 











proper setting and its proper relation. It was part 
of a series of resolutions proposed by a committee 
which had been studying the question for two 
years, and one composed of three extremely con- 
servative men. The committee had, in fact, been 
formed for the purpose of dealing with the problem 
of unlawful methods of law enforcement, and we 
now had the unusual situation of having a resolu- 
tion proposed by a committee constituted prin- 
cipally for the purpose of protecting the defendant, 
attacked on the ground that it violated the rights 
of the defendant. He then read all the eight para- 
graphs of the series and stated that the first seven 
had all been adopted. Referring to the eighth para- 
graph, which was under discussion, he stated: 
“That is a part of the whole. We saw that the 
other numbers had been enacted and put into effect 
for the benefit of the defendant, and the Committee 
and the Section felt that it was only proper to bal- 
ance the rights of the state and of society by put- 
ting in the eighth provision. As to the way in 
which it shall go in the laws of any individual state, 
if adopted in any state, that is a matter for the state 
to determine. The way in which the right shall be 
limited should be a matter of legislative action in the 


state. If there be a state which has the Baumes 
Law, which needs to give consideration to guarding 


the rights of the defendant, it should be limited by 
constitution or statute of the particular state. All 
that your section is anxious to do is to have this 
matter presented, considered and approved by you 
as a part of a general proposition to protect the 
rights of the defendant and of the state and to 
eliminate, so far as we can, unlawful methods of 
law enforcement.” 

After some further discussion and considerable 
parliamentary wrangling, the resolution was finally 
adopted. 

Resolution of Thanks to Hosts Adopted 


At this point Mr. Clarence E. Martin, of West 
Virginia, member of the Executive Committee, sub- 
mitted a resolution on behalf of that body, which 
was unanimously adopted. The resolution follows: 

“Resolved: That the American Bar Association desires to 
record its sincere appreciation and express its heartfelt thanks 
to the New Jersey State Bar Association, the Atlantic County 
Bar Association, particularly the ladies’ committees, and the 
individual members thereof, for the cordial welcome, the exten- 
sion of unbounded hospitality, the expression of good will and 
kindly feelings shown each member of this Association, who 
has been privileged to attend our recent sessions. We shall 
ever hold in pleasant memory the hours spent as their guests 
during the last several days. 

“To the officials of the State of New Jersey, the municipal 
authorities of Atlantic City, the press and each and all of those 
who have contributed materially to our entertainment and 
assisted in making the present meeting an outstanding one in 
the history of the Association, we extend our gratitude and, 
in leaving a community so richly endowed by nature and marked 
with innumerable evidences of the substantial character of its 
citizenship, we pray for each of them the richest blessings that 
a benign Providence may bestow upon a deserving and gen- 
erous ee 

Mr. Earle W. Evans, Chairman of the General 
Council, mee nominations for officers of the 
Association for the ensuing year, and moved the 
adoption of the report, which motion was seconded 
by Major E. B. Tolman, of Illinois. The motion 
was carried, after which Chairman Saner appointed 
Major Tolman, Mr. Jacob M. Lashly and Judge 
William L. Ransom as a committee to present the 
President-elect to the Association. President Boston 
at this point took the chair and presented Mr. 
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Thompson to the members. He was received with 
great applause and spoke briefly as follows: 
“Brother Members of the American Bar Asso- 
ciation: In August of 1878 seventy-five lawyers 
from twenty states and the District of Columbia 
assembled in the Town Hall at Saratoga Springs, 
New York, and formed the American Bar Associa- 
tion. They chose as the first President a distin- 
guished son of Missouri, the Hon. James O. Broad- 
head. Today our membership approximates 28,500. 
Again you have honored Missouri with the presi- 
dency. Upon behalf of my state and in my own 
behalf I thank you. 
“IT am not alone in considering election to the 


office of President of the American Bar Association 
as one of the very greatest honors that can be con- 
ferred upon an American lawyer in the line of his 
professional activities. The office is great because 
of the duties and the responsibilities that adhere 
to it. Be assured that I am fully conscious of those 
duties and responsibilities. I have courage to ap- 
proach their accomplishment only because I am 
confident that you will be indulgent and will co- 
operate with me and help me. Without your co- 
operation and support I cannot succeed. With 
them I am confident that I can not wholly fail. 
Thank you.” (Applause). 





ONE HUNDRED AND FORTY TWO YEARS OF GOV- 
ERNMENT UNDER CONSTITUTION 





(Continued from page 714) 


has probably not had his curiosity whetted by the 
designation of these institutions throughout as “bank- 
ing associations.” But underlying that designation is 
a determined political fight, which had its foundation 
in the incorporation of the Bank of North America 
by New York in 1782 to help out the efforts of the 
Continental Congress to finance the Revolution. The 
New York Act of 1782 was entitled 

“An Act to prevent the establishment of any bank within 
this State, other than the Bank of North America, and for 
incorporating the same within this State.” 

Thenceforward, until the panic of 1837, banking was 
a monopoly in New York, save that various institu- 
tions were incorporated by special act and allowed to 
share the monopoly. Among these were the Bank of 
New York, promoted by Alexander Hamilton, and 
the Manhattan Company, organized apparently as a 
water company, by Aaron Burr, but with unsuspected 
banking powers. Both of these institutions are now 
perpetuated with banking powers, but with slightly 
changed names, in the City of New York. Until 1837 
the business of banking in New York was expressly 
confined to bodies corporate. When the 1837 panic 
occurred, placards were posted in New York: 

“No rag money; give us gold and silver. Down with the 
chartered monopolies.” 

The legislature yielded to this popular outcry and 
by Chapter 20, Laws of 1837, repealed the monopo- 
listic feature in favor of a person or association of per- 
sons not incorporated, and prohibited incorporated 
banks from opening an office under the act or being 
concerned in such association, 

Here the word “association” had its birth in this 
legislation, in opposition to the imcorporated mo- 
nopolies. 

On May 10, 1837, all New York City banks sus- 
pended specie payments, and this received legislative 
sanction in Chapter 450 of the Laws of 1837, passed 
May 16, 1837. 

After this, it would have been political death for 
any legislator to propose the re-establishment of bodies 
corporate or incorporated banks for the banking busi- 
ness (Warner v. Beers, 23 Wend., at p. 178). But 
New York needed banks very sorely; so in 1838 the 


first general law for the organization of banks was 
adopted in New York (Chap. 260). This, as I have 
said, was the formal foundation upon which the na- 
tional banking system was erected during the Civil 
War. But the framers of the New York Act of 1838 
ingeniously introduced the term “banking associations” 
as the designation of the authorized institutions, and 
it passed into and remains in the National Banking 
Act. 

That this was deliberately done in the New York 
Act of 1838 was asserted by the committee which re- 
ported the bill: 

“the committee have studiously avoided everything that would 
constitute associations to be formed under its provisions cor- 
porations.” 

One would scarcely imagine now that national 
banks, though designated in the law as associations, 
are not corporations; and indeed they are expressly 
so declared in the National Banking Act (U. S. Code, 
Title 12, Sec. 24). 

Yet this question was promptly raised and bit- 
terly debated in respect to the New York associations. 
In Thomas v. Dakin, 22 Wend. 9, they were held to 
be corporations; in Warner v. Beers, 23 Wend. 103, 
not; in People v. Watertown, 1 Hill 616, to be taxable 
as corporations. It is unnecessary here to name the 
fifteen successive decisions in which the conflicting 
theories were debated and differently decided. But 
ultimately it seems to have been settled that they were 
corporations though not intended to be. 

While this struggle in the courts of New York 
would not unsettle the fact that national banks are 
corporations, the contrary purpose of the New York 
legislation, upon which the national legislation is pat- 
terned, seems worthy of mention here. 

And now, with seeming disregard of their paren- 
tage in the war power, national banks, generally speak- 
ing, have every power now conferred by State legisla- 
tion upon similar institutions which compete with them, 
with the added power to issue notes to circulate as 
money—a power which was conferred upon the State 
institutions by the New York Act of 1838, but whose 
exercise has been taxed out of existence by national 
fegislation. 

It is a far cry from the debate of 1791 to this 
situation, but it illustrates the substantial difference 
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between one eye and the other of a skull for the 
dropping of a gold bug! 

It seems, I say, a far cry from the exercise of the 
war power of Congress in establishing a bank, to the 
subsequent establishment not only of national bank- 
ing associations to provide a national currency, but of 
the Federal Reserve system for a similar purpose, as 
well as the present provisions of national law for 
foreign banking, corporations for foreign, interna- 
tional or insular banking and financial operations, the 
Federal Farm Loan Board, Federal land banks, na- 
tional farm loan associations, joint stock land banks, 
Federal intermediate credit and national agricultural 
credit corporations, and also to the extension of the 
powers of a national bank to executorships in the 
administration of decedents’ estates under State laws, 
and to the receipt and execution of testamentary and 
inter vivos trusts, and the exercise of other fiduciary 
functions. 

We are confronted presently with the problem of 
the unlawful practice of law by corporations, especially 
by banks and trust companies, and a number of Bar 
Associations and some courts are now actively con- 
sidering the subject and the relations of lawyers 
thereto. A committee of this Association is to report 
thereon at this meeting. But its present import is 
largely due to the entrance of national banks into this 
field of executorships and trusteeships pursuant to the 
Banking Law of the United States, with its consequent 
competition with State institutions and the high- 
powered salesmnaship designed to concentrate the 
handling of decedents’ and trust estates in their hands. 

We know that these “salesmen” are not educated 
in the law of wills and that they are usually not 
grounded in the laws of trusts or of property. Yet 
they are accomplished “solicitors,” with the primary 
object of profit. This is no time or place to dwell upon 
the effect of this appetite upon the interests of bene- 
ficiaries or founders. 

Yet it may be well to point for an instant to the 
economic effects of the withdrawal from the ordinary 
uses of business credit of the tremendous aggregation 
of funds thus diverted into long periods of trust 
administration of principal, with the restricted field of 
investment which this involves. 


Crime 


I have said enough of the subject of Banks, grow- 
ing from the theory and timid application of the war 
power to the present widely extended banking laws, 
which only by a tenuous thread of reasoning could 
find their origin in the power which was originally 
assigned as their basis. 

I shall now turn to Crime. The Constitution of 
the United States mentioned both crime and the com- 
mon law. 

Congress was empowered to define and punish 
piracies and felonies committed on the high seas and 
offenses against the law of nations. There was no 
other express grant of power to legislate in respect to 
crime. But there was a general grant of power to 
make all laws necessary and proper for carrying into 
execution the specified powers of Congress and all 
other powers vested by the Constitution in the govern- 
ment of the United States or in any department or 
officer. Hence it would seem that the power to define 
and provide for the punishment of other crimes was 
within the general grant. 

The grant of judicial power contained directions 
and limitations in respect to the trial of all crimes; 


thus anticipating that there would be crimes to which 
the judicial power should extend. 

Treason was specifically defined in the article 
dealing with the judicial power; and the distinction 
between law and equity was recognized in that article. 
Crimes against a State were implied in the article 
providing for interstate rendition of fugitives from 
justice of the State having jurisdiction of the crime. 

The Fifth and Sixth Amendments prescribed con- 
ditions for the holding of persons to answer for a 
capital or otherwise infamous crime, and for all crim- 
inal prosecutions; and the Eighth related to bail, fines 
and punishments; while the Seventh expressly recog- 
nized suits at common law and the rules of the com- 
mon law in respect to facts tried by a jury. 

One of the earliest classes of controversies which 
arose in respect to crimes grew out of the contention 
that crimes, considered as such as common law, should 
be recognized and punished as crimes against the 
United States, without Congressional legislation de- 
claring them to be crimes. 

Charles Warren in his history of the Supreme 
Court of the United States has told the story of this 
controversy. 

Chief Justice Jay and Judge Wilson had charged 
Federal grand juries, before the passage of Federal 
statutes on the subject, that a person could be indicted 
for violation of the law of nations or the provisions 
of a treaty. In 1793 there was a heated political and 
popular controversy over the trial of Gideon Henfield 
at Philadelphia for such an offénse. Alexander Ham- 
ilton drafted the indictment; Attorney General Ran- 
dolph and William Rawle argued the case for the 
prosecution ; two judges of the Supreme Court of the 
United States, Wilson and Iredell, and a district judge 
sat; the jury were instructed that the accused could 
be tried under the law of nations and treaties of the 
United States, though there was no statute making 
his act a crime. 

Chief Justice Jay and Ellsworth and Judges Cush- 
ing, Iredell, Wilson and Washington all sustained in- 
dictments at common law in United States courts. 
Justice Chase held the contrary. Ellsworth went so 
far as to charge that indictable conduct need not be 
specifically defined by statute; a jury might find as 
criminal any act which in their opinion was subversive 
of the national government or of the exercise of its 
constitutional powers. 

Jefferson wrote: 

“T consider all the encroachments made on that [Consti- 
tution] heretofore as nothing, as mere retail stuff compared 
with the wholesale doctrine, that there is a common law in 
force in the United States of which and of all the cases within 
its provisions their courts have jurisdiction.” 

It was not until 1812 (United States v. Hudson, 
7 Cr. 32) that the United States Supreme Court de- 
parted from the earlier views of its individual judges 
and held that the exercise of criminal jurisdiction in 
common law cases was not within the implied power 
of the Federal courts; meanwhile many indictments 
had been found and prosecutions conducted. Judge 
Story wrote that until 1804 every judge that ever sat 
upon the Supreme Court from the adoption of the 
Constitution, except Judge Chase, had held the con- 
trary opinion. 

It is interesting and noteworthy that both the 
Attorney General and counsel for the defendant in 
the case cited declined to argue it before the court, and 
Judge Johnson stated that the court considered the 
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question as having been long settled in public opinion. 

It is perhaps astonishing that after the lapse of 
years public opinion should be powerful in overriding 
the views of every judge on the bench save one—and 
that one, a person who was impeached for improper 
judicial conduct, but acquitted because twenty-three 
were necessary to convict, and the highest vote against 
him was nineteen. 

Judge Story sought and recommended legislation 
which would give the Federal courts power to punish 
all crimes and offenses against the government as at 
common law; he drafted a bill to this end, which was 
not adopted. And in 1825 a Crimes Act drafted by 
him was passed. 

In 1834 (Wheaton v. Peters, 8 Pet. 591) it was 
said that 
“the common law could be made a part of our federal system 
only by legislative adoption,” 
and in 1842, in Swift v. Tyson, 16 Pet. 1, it was held 
that the Federal courts had authority to lay down 
principles of general law without regard to the de- 
cisions of State courts. 

There have been surprising applications of the 
provision that the trial of all crimes shall be in the 
State where committed; for example, where offenses 
were initiated by the accused in one State and effective 
in a distant State, and where a senator was tried and 
convicted of the offense of agreeing to accept unlawful 
compensation at the place where an offer of his trans- 
mitted from another State was accepted by the offeree 
(Binton v. United States, 202 U. S. 344, and cases 
cited), and this, though indictments for the same act 
and offense were contemporaneously pending where 
the accused was actually found, and where he physic- 
ally was when the offense was committed (Haas v. 
Henkel, 216 U. S. 462.) And as an extreme illustration, 
a crime of non-feasance may be committed in the place 
where the act should have been done, but was not done, 
though the accused was never there; for example, a 
failure to file a return under the Trading with the 
Enemy Act with the Alien Property Custodian might 
be prosecuted in the District of Columbia because his 
office is there, though the delinquent was elsewhere 
(Rumely v. McCarthy, 250 U. S. 283). 

It may well be assumed that the framers of this 
protective provision of the original Constitution could 
never have dreamed that a citizen of a State could be 
removed therefrom for a distant trial at the seat of gov- 
‘ernment because of a metaphysical suggestion that a 
communication issued from his residence reached the 
distant place, or because he had refrained from doing 
an act in the distant State or at the seat of government 
while absent therefrom. This is stretching a right to a 
menace, but it has been done and repeatedly sustained. 

In Hyde v. Shine, 199 U. S. 62, the accused was 
removed from California for a trial in the District of 
Columbia for an alleged unlawful conspiracy in Cali- 
fornia and Oregon, pursuant to which an overt act 
was alleged to have been committed by a conspirator 
in the District. 

The court, while refusing relief to the petitioner 
(accused), announced a pious principle, by which, how- 
ever, it was not guided (three judges dissenting) : 

“But we do not wish to be understood as approving the 
practice of indicting citizens of distant States in the courts 
of this District, where an indictment will lie in the State of 
the domicil of such person, unless in exceptional cases where 
the circumstances seem to demand that this course should be 


taken. To require a citizen to undertake a long journey across 
the continent to face his accusers, and to incur the expense 


of taking his witnesses, and of employing counsel in a distant 
city, involves a serious hardship to which he ought not to be 
subjected, if the case can be tried in a court of his own juris- 
diction.” 

The possibilities of such removal appear to be un- 


limited, notwithstanding this expression of disapproval 
in principle, resulting in no relief to the accused. 

One reflecting upon these extreme applications of 
the power to define and punish crimes may well con- 
trast it with the following from the Declaration of 
Independence: 


“giving his assent to their acts of pretended legislation; * * * 
for transporting us beyond seas to be tried for pretended 
offences.” 

The Seat of Government 


The constitutional seat of government, though 
proposed in numerous places, was ultimately fixed upon 
lands on both sides of the Potomac River ceded by 
Maryland’ and Virginia,* and thus the inhabitants 
(without a plebiscite) were transferred to the exclusive 
legislative jurisdiction of the Congress, protected only 
by the limitations of Congressional power prescribed 
by the Constitution and applicable within the district, 
which was named the District of Columbia. These 
transferred inhabitants thus lost by cession of their 
State legislatures some of the rights which they could 
trace historically to the royal charter from Charles I 
to Caecilius Calvert, second Lord Baltimore, and the 
charters of James I to the first colony styled “Vir- 
ginia,” and secured respectively by the first Constitu- 
tion of Maryland and the famous Bill of Rights of 
Virginia. 

The Act of Congress (1791, Chap. XVII) which 
provided that the District should include the Town 
of Alexandria, saved the condition that no public build- 
ings should be erected otherwise than on the Maryland 
side of the Potomac. 

In 1846, Congress (Act of July 9th) authorized 
a vote by the people of Alexandria County to determine 
whether it should be receded to Virginia; a majority 
of votes was cast for recession and Virginia passed an 
act declaring that the county was reannexed and 
formed a part of the State. In 1875, before the Su- 
preme Court of the United States (Phillips v. Payne, 
92 U. S. 130), a taxpayer, seeking to escape a Virginia 
tax of $165.18, challenged the constitutional power of 
Congress to make this recession. 

While the opinion of the court (by Swayne, J.) 
asserts certain fundamental principles, such as that 
the law of prescription applies to nations with the same 
effect as between individuals, and that the judiciary 
is bound by the acts of the political department of the 
government, it said: 

“But we do not invoke their aid, and have found it un- 
necessary to consider the effect of them in this case,” 
and then it was held that the contestant was estopped 
from raising the point which he sought to have decided, 
saying : 

“He can not, under the circumstances, vicariously raise a 


question, nor force upon the parties to the compact an issue 
which neither of them desires to make.” 


Thus, the very interesting question of the power 
of Congress to abandon the seat of government, once 
established, or to curtail a District ten miles square, 
once accepted as the seat of government, though per- 
haps based upon fundamental principles cited in the 


7. Act of 1791, Chap. XLV—for a permanent seat of govern- 
ment styled “the territory of Columbia and the City of Washington.” 

Act of 1789, Chap. XXXII—forever ceded and relinquished to 
the Congress and Government of the United States; Proceedings, House 
of Delegates, December 10, 1789, “for the permanent seat of the general 
government.” 
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opinion, thus far seems to rest upon the estoppel of 
the citizen who sought to raise the inquiry. 

A different view was announced by the Court of 
Claims (James v. United States [1903], 38 Ct. Cs. 
627), which said that the framers of the Constitution 
meant that the seat of government should be as per- 
manent as the States from whose boundaries the 
square was to be taken. 

“The seat of government, unlike the territory acquired by 
conquest, treaty and cession, was not to be donated or ac- 
cepted as a transitory territorial boundary.” 

The Supreme Court, however, continues to ignore 
this view. In 1921, in a suit® brought by the United 
States to recover a strip of land on the Potomac River 
in front of the City of Alexandria, formerly below 
high water mark, it was contended that the land was 
not in the District of Columbia but was in Virginia. 

In affirming a judgment for the United States, 
the court considered the limits of the grant of Charles 
I, June 30, 1632, to Lord Baltimore, and said (p. 63) : 

“The original state of things was not changed by the 

grant of Virginia and the regrant by the United States of the 
part of the District on the Virginia side. They at least did 
not enlarge the rights of that State.” 
As to the locus in quo, it was said that the United 
States was not bound by the arbitration award in 1878 
fixing the boundary between Maryland and Virginia 
at low water mark, even though Congress assented to 
the arbitration; and (p. 65, Holmes, J.): 

“Maryland and the United States are not called upon to 
scrutinize the discourse of those in Virginia even if in statutory 
form” ; 
and the determination relied upon an act of Congress 
which it construed as an assertion that the title of the 
United States embraces the whole river bed—conse- 
quently, the filled-in land below former high water 
mark. 

The recital of the act of retrocession (1846, Chap. 
XXXV ) is interesting now, in view of the recent vast 
improvements upon that part of the City of Wash- 
ington which presently extends to the easterly bank 
of the Potomac, and the ornamental bridges to the 
Virginia side, and the National Cemetery at Arlington 
with its magnificent marble amphitheatre and the grave 
of the Unknown Soldier. 

“Whereas no more territory ought to be held under the 
exclusive legislation given to Congress over the District which 
is the seat of the General Government than may be necessary 
and proper for the purposes of such a seat; 

And Whereas, experience hath shown that the portion of 
the District of Columbia ceded to the United States by the 
State of Virginia has not been, nor is ever likely to be, neces- 
sary for that purpose.” 

One now wonders whether the likelihood would 
not now be imminent except for the retrocession! 

Citizenship. 
“The centipede was happy quite, 
Until a frog, in fun, 
Said pray which foot comes after which 
When you begin to run; 
Which wrought her mind to such a pitch, 
She lay distracted in a ditch, 
Considering how to run.” 

Like the centipede, we enjoy our unconscious re- 
flexes until we begin to think. Citizenship did not dis- 
turb the framers of the Constitution. 

The Declaration of Independence was 

“The unanimous Declaration of the thirteen United States 
of America.” 

They were the “we” so frequently mentioned; it was 


9. Marine Ry. Co. v. United States, 257 U. S. 47. 












the right of the people which was asserted, and the 
patient suffering of these Colonies which was recited, 
and our people who were harassed; it was our fellow- 
citizens who, taken captive on the high seas, were com- 
pelled to bear arms against their country. 

It was the representatives of the United States of 
America in General Congress assembled, who, “in the 
Name and by the authority of the good People of 
these Colonies,” solemnly published and declared 
“that these United Colonies are, and of Right ought to be 
Free and Independent States.” 

I have already pointed out the emergence of the 
word “citizen” in our political history, and its relation 
to the constitutional period. 

But it was not long before a discussion of citizen- 
ship arose. 

In Chisholm v. Georgia (2 Dallas—A. D. 1793), 
Justice Cushing said (p. 471): 

“All the people of this country were then [at the time of 
the American Revolution] subjects of the King of Great 
Britain, and owed allegiance to him”; 
and Justice Wilson said: 

“With the strictest propriety, therefore, classical and 
political, our national scene opens with the most magnificent 
object which the nation could present. ‘The People of the 
United States’ are the first personages introduced. Who were 
these people? They were citizens of thirteen states, each of 
which had a separate constitution and government, and all of 
which were connected together by Articles of Confederation.” 

The earliest judicial discussion of citizenship which 
has come to my attention arose in 1795 (Talbot v. 
Janson, 3 Dallas 133), upon a libel in admiralty. It 
concerned the right of expatriation. One Ballard, a 
native of Virginia and inhabitant of the United States, 
had in 1794 in a Virginia court, under a statute of 
Virginia, renounced his allegiance to Virginia, but he 
had not been naturalized in nor visited any other 
country. One Talbot, a native of Virginia, had not 
availed himself of the Virginia law, but in 1793 had 
assumed to be naturalized in Guadaloupe as a citizen 
of the French Republic. Talbot appeared as claimant 
of a vessel owned by citizens of the United Nether- 
lands which he, under a commission as captain of a 
privateer in the French service, had captured from 
Ballard; the master of the vessel claimed as represen- 
tative of the owners. 

The privateer was American-built and had been 
owned by American citizens, but was sold in Guada- 
loupe to a native of the United States who had been 
naturalized in Guadaloupe as a citizen of the French 
Republic. France and the Netherlands were then at 
war. 

Here, one can well imagine, was a controversy for 
the most astute treatment. The judges delivered their 
opinions seriatim. 

The majority of the judges did not find it neces- 
sary to discuss the subject of expatriation, but affirmed 
the award of restitution. 

The points of law urged by counsel and indicated 
by the reporter, Dallas, like most of the other argu- 
ments of that day by distinguished counsel, are replete 
with an astonishing knowledge and grasp of authori- 
ties upon citizenship, prize, war and international law. 

Justices Paterson and Iredell expressed their views 
upon citizenship and expatriation. 

Paterson recited the fact that Ballard, after his 
renunciation of his allegience to Virginia, had not emi- 
grated to or become the subject or citizen of any for- 
eign kingdom or republic; he had gone to South Caro- 
lina and sailed on an armed vessel, but had not touched 
at a foreign port. He considered that he was still a 
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citizen of: the United States, unless he should be a 
citizen of, the world, and that is a creature of the 
imagination and far too refined for any republic of 
ancient or modern times; and since there was no sta- 
tute of the United States on the subject of emigration, 
he had taken it up on the broad basis of the law of 
nations; the cause of Ballard’s departure was illegal, 
and the cause of removal for expatriation must be 
lawful; that emigration is not legal and justifiable 
which commits or endangers the neutrality, peace or 
safety of the nation of which the emigrant is a mem- 
ber; that Ballard was a citizen of Virginia and also of 
the United States; that allegiance to a particular State 
is one thing, to the United States is another. 

“Our situation being new, unavoidably creates new and 
intricate questions. We have sovereignties moving within a 
sovereignty. Of course there is a complexity and difficulty 
in the system which requires a penetrating eye fully to explore, 
and steady and masterly hands to keep in unison and order.” 

Justice Iredell did not regard expatriation as a 
natural right. He referred to the fact that the rights 
of citizenship were conferred in this country upon the 
Marquis de Lafayette, and said that there was no sup- 
position that this absolved him as a subject or citizen 
of his own country, though he conceded that some dis- 
agreeable dilemma might be occasioned by this double 
citizenship. 

The conflict of views between certain United 
States judges denying the right of expatriation and 
the position of the Executive in asserting it against 
the British claim to impress seamen on American boats 
is shown at length in Warren’s History of the Supreme 
Court of the United States (index, title “Expatria- 
tion’’). 

In Murray v. The Schooner Charming Betsy, 2 
Cranch. 64, a case which arose under the Non-Inter- 
course Act of 1800, it was said that it was unneces- 
sary to decide whether a person born within the United 
States or becoming a citizen according to law could 
divest himself of that character otherwise than in a 
manner prescribed by law. In that case the person 
whose vessel was recaptured on the high seas by a 
United States naval vessel, from a French privateer, 
under instructions from the President of the United 
States, had been born in Connecticut prior to the 
American Revolution, and had removed to the Island 
of St. Thomas and in 1796 had become a Danish 
burgher ; his vessel, though formerly American-owned 
and documented, had been sold to him, her name 
changed, documented with Danish papers and was 
navigated according to the laws of Denmark and had 
sailed for Guadaloupe, a French possession. The 
President’s instructions comprehended the case of a 
vessel found in the possession of French captors, but 
belonging to citizens of the United States. 

The Court determined that the owner was not a 
person under the protection of the United States within 
the meaning of the Non-Intercourse Act. 

It was said: 

“The American citizen who goes into a foreign country, 
although he owes local and temporary allegiance to that 
country, is yet, if he performs no other act, changing his 
condition, entitled to the protection of our government; and 
if, without the violation of any municipal law, he should be 
oppressed unjustly, he would have a right to claim that pro- 
tection, and the interposition of the American Government in 
his favour would be considered a justifiable interposition. But 
his position is completely changed, where by his own act he 
has made himself the subject of a foreign power. Although 
this act may not be sufficient to rescue him from punishment 
for any crime committed against the United States, a point not 












intended to be decided, yet it certainly places him out of the 
protection of the United States, while within the territory 
of the sovereign to whom he has sworn allegiance, and con- 
sequently takes him out of the description of the act.” 


It was the curious effect of this view that the ves- 
sel was not forfeitable and must be restored with dam- 
ages against the captain who thought he was acting 
under the instructions of the President of the United 
States, his Commander-in-Chief. The captain was, 
however, reimbursed pursuant to Act of Congress. 

In this case, Chief Justice Marshall said that 
among the principles believed by him to be correct in 
construing the non-intercourse law was that the build- 
ing of vessels in the United States for sale to neutrals 
during war is a profitable business which Congress 
cannot be intended to have prohibited, unless the intent 
is manifested by express words or very plain and neces- 
sary implications. 

In Inglis v. The Trustees of Sailors’ Snug Har- 
bor, 3 Peters 99 (1830), it was said that one who was 
born in New York prior to July 4, 1776, or after that 
date before the treaty of peace, who remained, an 
infant, with his father during the occupation by the 
British troops, and whose father left with the British 
troops and took his son, who never returned to the 
United States, was born a British subject and continued 
an alien. 

The subject of citizenship seems to have received 
the most comprehensive consideration (notwithstand- 
ing the subsequent and dire consequences) in Dred 
Scott v. Sanford, 19 Howard 393 (1856). It was 
there said that no State could by any law make a for- 
eigner or any other description of persons citizens of 
the United States nor entitle them to the rights and 
privileges secured to citizens by that instrument; that 
a State can put a foreigner on a footing with its own 
citizens as to all rights and privileges within its own 
dominion, but that will not make him a citizen of the 
United States nor entitle him to sue in its courts, nor 
to any of the privileges and immunities in another 
State; that a change in public opinion and feeling 
could not change the construction and meaning of the 
Constitution, and it must be construed according to 
its true meaning and intention when it was formed 
and adopted. 

This is in contrast to the ultimate disposition of 
the question of common law crimes (supra, p. 50) in 
United States v. Hudson, 7 Cranch. 32, where Justice 
Johnson said that the court considered the question as 
having been long settled in public opinion. 

In the Dred Scott case, Chief Justice Taney said of 
the Constitution: 


“It speaks in general terms of the people of the United 
States, and of citizens of the several states when it is pro- 
viding for the exercise of the powers granted, or the privileges 
secured to the citizen. It does not define what descriptions of 
persons are intended to be included, under those terms, or who 
shall be regarded as a citizen and one of the people. It uses 
them as terms so well understood, that no further description 
or definition was necessary” ; 


and Justice Daniel said of the States: 
“they could not create citizens of the United States by any 
direct or indirect proceeding.” 

One would think that the Fourteenth Amendment 
had settled for all time the identity of citizenship: 


“All persons born or naturalized within the United States, 
and subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside.” 

But in the Constitution of the United States (an- 
notated) as published by the West Publishing Com- 
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pany and the Edward Thompson Company, there are 
twenty-one categories of annotations. 

And still it is said (United States v. Wong King 
Ark, 169 U. S. 654) that the Constitution nowhere 
defines the meaning of the word “citizen,” except as 
this is done by the affirmative declaration above quoted. 

It has been said by a Federal court that birth in 
an American vessel on the high seas of alien parents 
is not “born within the United States.” And that cor- 
porations are not citizens, though persons. The amend- 
ment distinguishes citizenship of the United States and 
citizenship of a State, and one may be a citizen of 
the United States without being a citizen of a State. 

It has been said in a Federal court that prior to 
this amendment Congress had not the power by na- 
turalization to make a person a citizen of a State; but 
that, now while a person answering the description in 
the amendment can choose his State, a State cannot 
exclude him from citizenship. But by judicial decision, 
children of alien enemies, of foreign diplomats, of 
Indians under tribal government, and of consuls and 
citizens or subjects of foreign states have been said 
to be excluded as not intended by the words “and 
within the jurisdiction thereof,” though born within 
the United States. But there have been several de- 
cisions to the effect that children born in the United 
States, of Chinese parents residing here, and not oc- 
cupying diplomatic or official position, are citizens by 
virtue of their birth. And an Indian born in the 
United States, who subsequently separates from his 
tribe, does not become a citizen; but the child of a 
white naturalized father and an Indian mother, born 
off a reservation and within the United States, is a 
citizen; and under certain other circumstances, In- 
dians, not members of a tribe, may be citizens; while 
persons born on foreign vessels in the waters of the 
United States are not citizens by virtue of their birth. 

Notwithstanding the amendment, the right of ex- 
patriation and allegiance to another country has been 
repeatedly recognized. 

The fate of married women, married to aliens, 
and of native born widows of aliens, those qualified 
for naturalization and those not so qualified, in view 
of the changing legislation of the United States, de- 
serves a separate chapter of treatment; there have been 
some very curious results; but I cannot now illustrate 
the possible permutations and combinations. 


Naturalization and the Bearing of Arms. 


While I assume that Congress has the right to 
impose any condition whatsoever which it pleases in a 
uniform naturalization law, and its requirements have 
recently been construed to exclude aliens who have 
conscientious scruples against bearing arms in case of 
war,'’ I think it worth while to invite attention to the 
more liberal view which had been voiced at and prior 
to the adoption of the Constitution. 

In the Declaration of Fundamentals in 1683 by 
the Proprietors of East Jersey, it was provided that 
no man that declared that he could not for conscience 
sake bear arms was to be compelled to do so or to 
send a substitute or to contribute for the use of arms; 
and that which was necessary for public defense should 
be borne by such as judge themselves in duty bound to 
use arms; but those so precluded by conscience should 
“on the other hand bear so much in other charges as may 
make up that portion in the general charge of the province.” 


yr, 279 U. S. 644 (1929); United 
United States v. Bland, 283 U. S. 


10. United States v. Schwimmer 
us 


States v. Macintosh, 283 . S. 605; 
636 (May, 1931), 


In contrast with this liberality, it was the rigid 
and inflexible feudal constitutions for Carolina pre- 
pared by John Locke and the Earl of Shaftesbury 
(A. D. 1669) which provided that all inhabitants and 
freemen over seventeen years of age were bound to 
bear arms and serve as soldiers. It may be remem- 
bered that the inhabitants refused to submit to these 
constitutions and in 1693 the Lord Proprietors aban- 
doned their efforts in that respect. 

The Declaration of Rights of the Inhabitants of 
the Commonwealth or State of Pennsylvania (Sep- 
tember 28, 1776) provided: 

“Nor can any man who is conscientiously scrupulous of 
bearing arms, be justly compelled thereto, if he will pay such 
equivalent.” 

The Constitution of New Hampshire of 1784 pro- 
vided: 

“No person who is conscientiously scrupulous about the 
lawfulness of bearing arms, shall be compelled thereto, pro- 
vided he will pay an equivalent.” 

The Constitution of New York (1777) provided: 

“That all such of the inhabitants of this State, being of 
the people called Quakers as, from scruples of conscience, may 
be averse to the bearing of arms, be therefrom excused by 
the legislature; and do pay to the State such sums of money, 
in lieu of their personal service, as the same may, in the 
judgment of the legislature, be worth.” 


Privileges and Immunities of Citizens of the United 
States. 


The Fourteenth Amendment also forbids any State 
to make or enforce any law which shall abridge the 
privileges and immunities of citizens of the United 
States. 

Time does not suffice to do more than point out 
that it has been judicially determined that this prohibi- 
tion is directed against State action, including all State 
agencies, but not action of individuals within States. 

What are and what are not privileges and im- 
munities of citizens of the United States has not been 
clearly distinguished; there have been but few de- 
cisions upon what they are, beyond generalities that 
they are such as arise out of the nature and essential 
character of the Federal Government and granted or 
secured by the Constitution. They have been said to 
include the right to pass from State to State and to 
the national capital, and to protection upon the high 
seas and in foreign countries. 

One criterion has been in substance said to be 
whether it is secured to a citizen of the United States 
by the Constitution or laws of the United States, or 
does it arise therefrom by necessary implication, or is 
it necessary or appropriate to perform a duty so im- 
posed, or is it needful to the supremacy of the Fed- 
eral Government or the ends for which it was formed. 
It has been held, however (Maxwell v. Dow, 176 U. S. 
601), that the rights of individuals secured by the 
first eight amendments against encroachments by the 
national government are not privileges and immuni- 
ties of citizens of the United States protected by this 
amendment, and this amendment did not in this respect 
add any privilege or immunity to those pre-existing. 
There are many judicial decisions indicating what ac- 
tivities are not privileges and immunities of citizens of 
the United States. 

The Judicial Power. 

I have not deemed it necessary to address lawyers 
upon the judicial power under the Constitution. The 
determination of the Supreme Court of the United 
States that, for purposes of jurisdiction, corporations 
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would be conclusively presumed to be composed of 
citizens of the State within which incorporated, and 
so entitled to the same rights of approach under the 
Constitution to the United States courts was no neces- 
sary construction of that Constitution, and in all prob- 
ability was never contemplated by its framers. It is 
in strong contrast to the determination that the inhabi- 
tants of the District of Columbia are not citizens of a 
State for such jurisdictional purposes, though they 
were citizens of Maryland at the time of the cession 
and their property rights were reserved to them in 
the act of cession. 

It is well known that bills, which this Association 
has disapproved, have been introduced in Congress to 
curb the jurisdiction and powers of United States 
courts. 

Perhaps the most intricate and complicated of all 
jurisdictional questions have arisen from the use of 
the words “proper district” in the removal statutes. 
The confusion was for a while due to a conflict of de- 
cisions, not only in the lower courts but even in the 
Supreme Court, as witness Ex parte Wisner, 203 U. S. 
449, In re Moore, 209 U. S. 490, General Investment 
Co. v. Lake Shore Ry., 260 U. S. 261, and Lee v. 
Chesapeake & Ohio Ry. Co., 260 U. S. 653. Happily, 
until Congress again interferes with legislation which 
will need as much construction as the apparently inno- 
cent words “proper district,” the jurisdictional ques- 
tion is set at rest by the last two cases cited. 

3ut one judicially-imposed handicap upon appeal 
still exists, which is harsh and now seemingly unneces- 
sary, and this is the rule, which actually has no founda- 
tion in principle, that though an appellant has three 
months for his appeal, he is nevertheless in actions at 
law required to have his bill of exceptions signed dur- 
ing the term. Every substantial reason for this ancient 
doctrine has now passed, yet the’ court has adopted it 
as a limitation upon its own jurisdiction. It is not em- 
bodied in the Constitution or any statute; it was ques- 
tioned by Chief Justice Marshall, and only in recent 
years has it been held to be both inflexible and juris- 
dictional. 

So far as I know, no one has had the temerity to 
question the constitutionality of the law under which 
the Supreme Court now selects the cases which it 
wishes to review. Certainly a strict construction of the 
Constitution would cast upon Congress the duty of 
enumerating the exceptional cases of which it should 
not have appellate jurisdiction. 


“Tn all other cases, before mentioned, the Supreme Court 
shall have jurisdiction, both as to law and fact, with such 


man. and under such regulations, as the Congress shall 
make. 


Prohibition 

I have mentioned Prohibition as one of the four 
vital subjects which appear to me to have emerged to 
interfere with 
“the arduous but pleasing task of attempting to make a nation 
happy.” 

I do not need to point to more than the several 
reports of the Commission upon the Enforcement of 
Law, with the concurring recommendations of most of 
its members, predicated upon their dissenting individual 
views. 

I assume that every person now present has vio- 
lent convictions, which, whatever they are, cannot be 
shaken by any argument or any illustrative data. In- 
deed, that the present state of individual opinion is 
more like a petrified forest, than a vivified participa- 
tion in the arduous task which the first President men- 
tioned in his first inaugural address to the First Con- 
gress. 

And so, while I am on this subject, I shall only 
quote from his letter of August 16, 1777, said to be 
among his correspondence in the Library of Congress, 
to John Hancock, President of the Continental Con- 
gress, from Neshamini Camp: 

“ont 

I do myself the honor of addressing a few lines to 
Congress upon a subject which appears to me of infinite im- 
portance and to have a claim to their serious attention. The 
matter I allude to is the exorbitant prices exacted by mer- 
chants and vendors of goods for every necessary they dispose 
of. ** * 

* * * In like manner, since our imports of spirits have 
become so precarious—nay impracticable on account of the 
enemy’s fleet, which infests our whole coast, I would beg 
leave to suggest the propriety of erecting Public Distilleries 
in different states. The henefits arising from the moderate use 
of strong liquors have been experienced in all armies, and are 
not to be disputed. In the present situation of affairs, our 
soldiers cannot obtain such supplies as are absolutely neces- 
sary and if they are fortunate enough to get any, it is from 
the sailors at most extravagant rates and at such as are in- 
credible to tell of. This is a source of much complaint and, 
I should hope, may be removed by appointing proper per- 
sons to buy grain and distill it for the army, large quantities 
of which may be easily procured and on reasonable terms in 
many of the states.” 

We may well wonder whether, if this advice had 
been followed, and followed up by Congressional legis- 
lation, as part of the flexible war power which justified 
the banking system, we would not by this time have had 
a model system that would even be an improvement 
on that which I have tested in operation within the last 
fortnight in the Province of Quebec during the annual 
meeting of the Canadian Bar Association. 
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with the life insurance business an embarrassment, 
almost rising to the dignity of a problem, because of 
the notion deeply embedded in the minds of agents 
and policyholders, present and prospective, that an in- 
surance company is obliged to furnish free legal ad- 
vice on every subject directly or indirectly involved 
in any phase of insurance contacts, including the inci- 
dence of income and inheritance taxes and the un- 


limited possibilities locked up in the application of the 
rule against perpetuities. If an executive timidly sug- 
gests that there is a limit to the eleemosynary distri- 
bution of legal learning, he is reminded that nearly 
every other insurance company likes to answer all sorts 
of legal questions, and, that, unless competition be 
politely recognized and deferentially cultivated when- 
ever it shows its head, the writing of new business 
will become a practical impossibility. I am somewhat 
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surprised that the lawyers, who are so active in the 
protection of the perquisites of the profession, have 
not included life insurance companies in their cam- 
paign to prevent trust companies from invading fields 
sacred to the practice of law. 

Another prolific crop of practical problems arises 
out of the financial transactions of the company 
through banks. Insurance companies, although they 
might legally, cannot practically require that all pay- 
ments of premiums and interest should be made in 
cash. Checks are in common usage as current as cur- 
rency. During recent months a depositor in a bank 
in many localities may have in good faith given a 
check against funds in bank more than sufficient, only 
to have the bank close its doors before the check had 
reached its destination. Sometimes the check did reach 
its destination and was debited against the account of 
the depositor upon remittance by the payee bank of 
its own draft to a collecting bank in payment. The 
payee bank closes its doors before the collecting bank 
has received the proceeds of the draft. On whom 
should the loss fall, as between the insurance company 
and the policyholder, or, as between the insurance 
company and the agent of the insurance company 
charged with the duty of collection? Banks protect 
themselves against their depositors by receiving de- 
posits for credit of check items only in the event of 
collection. It is a practical problem of insurance ad- 
ministration in these days as to whether insurance com- 
panies should not establish rules of like purport, and, 
in the absence of such rules, the companies are daily 
confronted with very nice problems involving the 
whole range of ultimate responsibility for loss on pay- 
ments of checks in transit. 

For a hundred years or more the debate has been 
going on in the courts as to the liability of a life in- 
surance company when the insured is executed for a 
crime. The leading case on this subject, first in point 
of time and also in authority, is an English case, Ami- 
cable Society vs. Bolland (4 Bligh N. R. 194), decided 
by the House of Lords in 1830, prior to the time when 
American companies had begun to make insurance 
history. One Fauntleroy was insured in the Society 
and, becoming bankrupt, all his estate was vested in 
solland, et al., his assignees. Subsequent to the issue 
of the commission of bankruptcy Fauntleroy was con- 
victed of forgery, at that time a felony punishable by 
death, and was hanged the following month. Bolland, 
et al., thereupon sued the Society for the amount, in 
excess of six thousand pounds, due under Fauntle- 
roy’s policy contract, and recovered in the lower court. 
Judgment was reversed by the House of Lords on an 
opinion by the Lord Chancellor, which has since been 
cited with approval by American courts, including the 
Supreme Court of the United States. I quote from 
the opinion: 

“It appears to me that this resolves itself into a very 
plain and simple consideration. Suppose that in the policy 
itself this risk had been insured against? That is, that the 
party insuring had agreed to pay a sum of money year by 
year upon condition that, in the event of his committing a 
capital felony and being tried, convicted, and executed for 
that felony, his assignees shall receive a certain sum of money 

is it possible that such a contract could be sustained? Is 
it not void upon the plainest principles of public policy ? Would 
not such a contract (if available) take away one of those re- 
straints operating on the minds of men against the commis- 
sion of crime—namely, the interest we have in the welfare and 
prosperity of our connections? Now if a policy of that de- 





scription, with such a form of condition inserted in it in 
express terms, cannot on grounds of public policy be sustained, 
how is it to be contended that in a policy, expressed in such 









terms as the present and after the events which have happened, 
that we can sustain such a claim? Can we, in considering this 
policy, give it the effect of that insertion which, if expressed 
in terms, would have rendered the policy as far as that con- 
dition went at least altogether void?” 

This decision was based entirely on grounds of 
public policy. 

One of the first cases to reach the appellate courts 
in this country was Burt vs. Union Central Life In- 
surance Company, (187 U. S. 362) in 1902. Burt 
was insured in the defendant company, the policy be- 
ing payable at his death to his wife, if living, other- 
wise to his executors, administrators or assigns. A 
half interest in the policy was assigned by the insured 
and the beneficiary to Burt, et al., creditors. On July 
24, 1896, the beneficiary was murdered by her hus- 
band, the insured. A few months later the insured 
conveyed to the plaintiffs the remaining interest in the 
policy, making them the sole owners. The insured was 
convicted of the murder of his wife and was hanged. 
Mr. Justice Brewer, after quoting with approval from 
the Bolland case, said: (Italics mine.) 

“It cannot be that one of the risks covered by a contract 
of insurance is the crime of the insured. There is an implied 
obligation on his part to do nothing to wrongfully accelerate 
the maturity of the policy. Public policy forbids the insertion 
in a contract of a condition which would tend to induce crime, 
and as it forbids the introduction of such a stipulation, it also 
forbids the enforcement of a contract under circumstances 
which cannot be lawfully stipulated for.” 

In an earlier case (New York Mutual Life vs. 
Armstrong, 117 U. S. 591, 600) Justice Field had 
said: 

“Tt would be a reproach to the jurisprudence of the coun- 
try, if one could recover insurance money payable on the death 
of a party whose life he had feloniously taken. As well might 
he recover insurance money upon a building that he had wil- 
fully fired.” 

In Allen vs. Diamond (13 Fed. 2nd Series, 579) 
the Seventh Circuit Court of Appeals held otherwise, 
without referring to the foregoing cases, on grounds 
related to the clauses in the Constitutions of Indiana 
and Illinois forbidding forfeiture of property as pun- 
ishment for crime. 

In Pennsylvania in 1905, (Collins vs. Metropoli- 
tain Life Insurance Company, 27 Pa. Super. 353) 
the claim was advanced in behalf of the plaintiff, who 
was seeking recovery on a policy on the life of an 
insured who had been executed for murder, that be- 
cause of a stipulation in the policy that after two 
years it should be non-contestable except for the non- 
payment of premiums as stipulated, or for fraud, the 
liability of the insurance company could not be dis- 
puted. The plaintiff was denied recovery, but renewed 
the litigation in the courts of Illinois (Collins vs. Met- 
ropolitan Life Insurance Company, 83 N. E. 542), 
and in that State the insurance company was held lia- 
ble, not, however, because of the incontestable clause 
above referred to, but on the ground that public pol- 
icy of the State did not interpose between a valid con- 
tract of life insurance and its performance. 

The courts of North Carolina in 1916 (Scarbor- 
ough vs. American National Insurance Company, 88 
S. E. 482) followed the Bolland and Purt cases, ex- 
pressly refusing to consider the Illinois decision as a 
worthy precedent. 

Alabama, on the other hand, in 1916, overruled 
the defense of the company (Weil vs. Travelers In- 
surance Company, 80 So. 348) under a policy on the 
life of one Jones convicted of murder and executed. 
The Supreme Court of Georgia reached a like con- 
clusion in 1921 (Murphy vs. Metropolitan Life Insur- 
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ance Company, 110 S. E. 311). Both of these cases 
were based on the expiration of the contestable period 
provided in the terms of the policy. 

In 1923, Tennessee (Jackson vs. Loyal Additional 
Benefit Association, 140 Tenn. 495; 205 S. W. 318) 
followed Illinois, upholding the theory that the pub- 
lic policy of Tennessee did not prevent recovery. Like 
conclusion was reached by the Supreme Court of 
Texas in 1923 (American National Insurance Com- 
pany vs. Coates, 246 S. W. 356), and in 1924 by 
South Carolina (Weeks vs. New York Life, 122 S. 
E. 586). 

New York, on the other hand, in 1925 denied re- 
covery in Smith vs. Metropolitan Life Insuramce Com- 
pany, 211 N. Y. Supp. 755. This case expressly re- 
fuses to accept the forfeiture doctrine of Allen vs. 
Diamond, supra, although not mentioning that case by 
name. 

These cases sufficiently illustrate the diverse views 
of American courts on public policy and the respon- 
sibility of an insurance company when the insured 
has been executed for crime. There are many other 
cases where murder has played a contributing part. 
Especially interesting are the variant attitudes of 
judges toward the murderer’s interest in the proceeds 
of a policy which his crime has transmuted into a 
matured claim. There is a general and natural dis- 
position not to relieve the insurance company of pay- 
ment of the policy with retention by it of the pre- 
miums paid for its issue and maintenance. Some 
States, however, deny the murderer, or his assignee, 
any recognition. Others, while excluding the mur- 
derer, allow recovery by the assignee, who in more 
than one case has been the attorney who failed to save 
his client from punishment for the crime. Other 
jurisdictions admit a named beneficiary, or, if the pol- 
icy is payable to the murderer, his next of kin under 
the statute of distributions. Others ignore the mur- 
der as a factor, and enforce the policy contract as in 
any ordinary case. The weight of judicial opinion 
seems to be against allowing the murderer to profit by 





his crime, but there is equal reluctance to excuse the 
insurance company from paying somebody. The judi- 
cial hunt for the somebody has furnished the law re- 
ports with some illogical and contradictory opinions. 

These murder cases are replete with human in- 
terest, and many of them might well be included in 
a volume of “Celebrated Crimes.” The proverbial un- 
certainty of the verdict of a jury is an element in 
their development, and sometimes two juries reach 
opposite conclusions on the same facts. Recently there 
was a conviction of a beneficiary as the murderer of 
the insured, with the necessary consequence, if execu- 
tion had followed conviction, of complete relief of the 
insurance company from any liability. Later there 
was a reversal of the conviction, and, on a new trial, 
an acquittal with the necessary consequence of liabil- 
ity of the insurance company to the beneficiary for 
the full amount of the claim. 

The enumeration of the legal problems of life in- 
surance administration can be almost indefinitely pro- 
longed. Insurance policies are largely used as collat- 
eral security, and the companies are often obliged to 
force the determination of rights as between the in- 
sured and his secured. creditors, before payment of a 
policy can be safely made. Aviation has brought a 
new type of hazard, subjected the companies to un- 
expected risks, compelled new forms of coverage and 
opened up problems which will be years in the solv- 
ing. A multitude of problem-breeding complications 
surround the administration of the waiver of premium 
and income disability provisions, both in respect to 
underwriting and enforcement. Bankruptcy of an in- 
sured. introduces forced conditions, not contemplated 
when the contract was made, with far-reaching effect 
on insured and beneficiary, varying according to the 
circumstances of particular cases. The community of 
husband and wife in the ownership of property in 
some of the States draws in unexpected and disturb- 
ing consequences. Lapses and reinstatements furnish 
conflicting elements for administrative consideration, 
often confused by statutory provisions open to un- 
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certain construction. Loans, assignments and surren- 
ders all teem with opportunity for friction and con- 
flict of claimants. 

There is another class of problems, not yet par- 
ticularly mentioned, involving the relationship between 
the companies and the States in which they transact 
business. Regulatory legislation does, of course, have 
its part in the solution of some of the problems already 
outlined. Outside of these are the systems of tax- 
ation in force in the States, and in the United States, 
as the immunity from Federal regulation includes no 
immunity from Federal taxation. These tax systems 
range all the way from substantial freedom from tax- 
ation to oppressive imposition. Many of them, under 
the guise of reimbursement for expense incurred in 
legitimate regulation, add revenue producing multiples 
for the benefit of the State treasury which leave the 
pretense of regulatory requirement without legitimate 
excuse. The expenses of the states involved in super- 
vision of insurance companies as a national group do 
not consume 5 per cent. of the annual excise charges, 
unrelated to any property taxes, which the companies 
are required to pay to the States. 

The States also control, again without any ap- 
proach to uniformity, the investments permitted to be 
made by life companies. Some States are very lib- 
eral, others are very restricted in their requirements. 
Provisions relating to investments are often made ap- 
plicable not alone to Home companies, but to all com- 
panies doing business in the State. This means in 
effect the observance by all companies doing business 
in the State of strictest requirement, of the laws of 
that State. This was the result, as most of the im- 


portant companies do business in that State, of the 
investment requirements of New York State, which 


following the Hughes investigation in 1905 were made 
more stringent than the codes of most other States. 

It has certainly been demonstrated without need 
for further illustrations that American insurance 
companies live and move and have their being in the 
midst of a maze of law, through which they must 
thread their intricate way, ever alert to avoid the legal 
hazards which beset the pathway. It would seem that 
their transactions would be crowded with litigations. 
Yet, considering the multitude and variety of their 
contracts, resort to the courts for solution of their 
problems is comparatively infrequent. They are slow 
to yield to fraud or imposition, but they are keenly 
alive to the adverse advertising which attends dilatory 
or inequitable attempts to delay or avoid payment of 
just claims. 

Litigations are, oftener than for any other rea- 
son, necessary to determine the persons legally en- 
titled to the proceeds of policies and are occasionally 
unavoidable for protection against fraudulent misrep- 
resentations or fraudulent recoveries. By care in the 
initiation of contracts and just treatment of policy- 
holders, this business of life insurance—a business ex- 
ceeded in volume by no other business and extending 
into all corners of the land—functions smoothly and 
beneficially. The lawyer is an essential aid in avoid- 
ing, meeting and solving the difficulties inherent in 
successful observance of the laws of many independ- 
ent sovereignties, and in the just accommodation of 
the individual rights and equities of millions of pol- 
icyholders and beneficiaries. The high quality of his 
service has been a constructive contributing agency in 
advancing life insurance to the honorable place it now 
holds in the confidence of the American people. 


“Mr. Justice Holmes” 


September 8, 1931. 
Editor, AMERICAN Bar ASSOCIATION JOURNAL: 

Book-reviewing is a quasi-judicial function, and after pro- 
nouncement is made, authors, like litigants, should keep silent. 
But the foundation principle of journalism enunciated by C. P. 
Scott, venerated editor of the Manchester Guardian, applies also 
to professional journals—“Opinion is free, facts are sacred.” 
And so I venture to ask the privilege of your columns to cor- 
rect two misapprehensions that are likely to be conveyed to the 
readers of Mr. Wickersham’s Journal review of the volume of 
essays brought together in celebration of Mr. Justice Holmes’ 
ninetieth birthday. 

1. “It is regrettable,” writes Mr. Wickersham, “that Chief 
Justice Hughes’ eloquent tribute in the [Harvard] Law Review 
was not included.” And he then proceeds to suggest tenta- 
tively an invidious “explanation” for the omission. Now of 
course it would have rejoiced the editor of Mr. Justice Holmes 
to have included the felicitous tribute of the Chief Justice; it 
would have greatly enriched the birthday offering. Despite 
Einstein, however, for practical purposes time still rules the 
world, and particularly printers. The book was to be in the 
hands of Mr. Justice Holmes on the eighth of March, and that 
necessitated completion of the printing before the Chief Justice’s 
essay in the Law Review was available. If Mr. Wickersham 
will turn to the preface of the volume he reviewed, he will find 
that its dateline is January 16, 1931; the Hughes contribution 
did not reach the Harvard Law Review till about February 12. 

2. Instead of this obvious explanation of the calendar, 
Mr. Wickersham was led to search for a fanciful explana- 
tion of the omission of the Hughes tribute from the volume 
because somehow or other he got the impression that the es- 
says in Mr. Justice Holmes were written especially for the Jus- 
tice’s birthday. The following sentence from the preface should 
have saved Mr. Wickersham from falling into this error: 
“With the exception of the introduction by Benjamin N. Car- 
dozo, the Chief Judge of New York, the essays which follow 
have appeared on various occasions since the seventy-fifth birth- 
day of the Justice.” Had not Mr. Wickersham been beguiled 
by a misconception regarding the Holmes volume he hardly 
would have written the following: “It is significant that with- 
out exception the writers of all the essays in this volume rep- 
resent a school of thought to which, in general, the majority of 
the Supreme Court has been consistently opposed.” 

The truth of the matter is, that, barring the introductory 
essay by Chief Judge Cardozo, the various contributions 
brought together in Mr, Justice Holmes were written without 
reference to a common purpose, and were inteuded as a collec- 
tion of the best critical commentary upon the work of Mr. Jus- 
tice Holmes. I think I am familiar with everything that had 
been written upon Mr. Justice Holmes prior to this collection, 
and I should be much surprised indeed if there was omitted from 
this volume any essay about him that should have been included. 

Mr. Wickersham is quite right in intimating that the uni- 
versal qualities of Mr. Justice Holmes should not be identified 
with the hopes and fears of any particular juristic sect. But 
he is quite wrong in assuming that the volume of essays was 
the offering of a group united by any bond except their admira- 
tion for Mr. Justice Holmes, or represented any “school of 
thought.” Such intellectual congeniality as some of the con- 
tributors may have with one another is purely accidental. Of 
course Miss Elizabeth Shepley Sergeant, Mr. Walter Lippmann 
and Mr. Philip Littell, three of the contributors, are lay essay- 
ists; they would be greatly surprised to find that they belonged 
to any school of constitutional thought. To say that Chief 
Judge Cardozo and Judge Learned Hand—the two most dis- 
tinguished judges in the land off the Supreme Court—“repre- 
sent a school of thought to which, in general, the majority of 
the Supreme Court has been consistently opposed,” carries with 
it implications which I shall not take your space to explore. 
Finally, if Dean Wigmore and I (another pair of writers in 
the Holmes volume) belong to the same “school of thought,” 
then I should think the “school” is sufficiently comprehensive for 
Mr. Wickersham also to find himself at home in it. 

FeLtx FRANKFURTER. 

Harvard Law School. 





Official Directory 


The Official Directory for 1931-32 will be published in 
the next issue of the Journal. Lack of space prevented its 
inclusion in this issue. 








